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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Parts  500,  501,  503,  504,  505 
and  506 

(Docket  No.  ERA-R-78-19G] 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978;  Existing  Facilities:  Criteria  for 
Petitions  for  Exemptions;  Findings  and 
Procedures  for  Prohibition  Orders; 
Amendments  to  Previously  Issued 
Rules 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Interim  Rule:  extension  of 
comment  period  on  certain  other  interim 
rules. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  this  interim 
rule  to  implement  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  Pub.  L.  95-620.  (FUA)  which  (1) 
prohibit  or  restrict  the  use  of  natural  gas 
by  certain  existing  electric  powerplants 
and  (2)  grant  ERA  the  authority  to  issue 
rules  and  orders  prohibiting  or 
restricting  the  use  of  petroleum  or 
natural  gas.  or  both,  by  existing  electric 
powerplants  and  major  fuel-burning 
installations  which  ERA  finds  are 
capable  of  burning  an  alternate  fuel. 
These  interim  rules  establish  the  criteria 
upon  which  owners  and  operators  of 
powerplants  and  installations  may 
petition  for  exemption  from  applicable 
prohibitions,  and  the  procedures  and 
criteria  pursuant  to  which  ERA  will 
issue  orders  prohibiting  or  restricting  the 
use  of  petroleum  and  natural  gas.  ERA  is 
also  amending,  in  this  rulemaking, 
certain  provisions  contained  in  the 
Interim  Rules  published  in  the  Federal 
Register  on  May  15. 1979  (44  FR  28530), 
and  May  17. 1979  (44  FR  28950),  and  is 
soliciting  additional  comments  on 
certain  issues  which  relate  both  to  new 
and  to  existing  facilities. 

OATES:  These  interim  rules  shall  become 
effective  August  20, 1979.  Written 
comments  are  due  by  4:30  p.m. 
September  15. 1979.  No  additional  public 
hearings  will  be  held.  However,  before 
issuing  these  rules  in  final  form,  ERA 
will  consider  all  written  comments 
submitted  prior  to  September  15, 1979. 

ERA  hereby  also  gives  notice  of  the 
extension  of  the  period  for  written 
comments  from  August  15, 1979,  to 
September  15. 1979.  for  the  following 
effective  interim  rules  which  implement 
the  Act: 


Prohibition  Against  Increased  Use  of 
Petroleum  by  Existing  Electric 
Powerplants  (Docket  No.  ERA-R-78- 
19C)  issued  on  May  8, 1979  (44  FR  28594, 
May  15, 1979): 

Definitions  and  Administrative 
Procedures  and  Sanctions  (Docket  No. 
ERA-R-78-19D)  issued  on  May  8, 1979 
(44  FR  28530,  May  15, 1979): 

Criteria  for  Petition  for  Exemption 
from  Prohibitions  of  the  Act  (Docket  No. 
ERA-R-78-19E)  issued  on  May  8, 1979 
(44  FR  28950,  May  17, 1979);  and 
Electric  utility  System  Compliance 
Option  (Docket  No,  ERA-R-78-19F), 
issued  on  June  12, 1979  (44  FR  36002, 

June  20, 1979). 

ADDRESSES:  All  comments  should  be 
addressed  to  Public  Hearing 
Management  (Docket  No.  ERA-R-78- 
19G),  U.S.  Department  of  Energy,  Room 
2313,  2000  M  Street,  NW.,  Washington, 

D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  U.S.  Department  of  Energy, 
2000  M  Street,  NW.,  Room  B-110, 
Washington,  D.C.  20461,  (202)  634-2170. 
Stephen  M.  Stem  (Regulations  and 
^ergency  Planning),  Economic  Regulatory 
Administration,  U.S.  Department  of  Energy, 
2000  M  Street,  NW.,  Room  2130-C, 
Washington,  D.C.  20461,  (202)  254-3987. 
Robert  L.  Davies  (Fuels  Regulations — 
Program  Office),  Economic  Regulatory 
Administration.  U.S.  Department  of  Energy, 
2000  M  Street,  NW.,  Room  6128-1, 
Washington,  D.C.  20461,  (202)  254-7442. 
James  Heffeman  (Office  of  General  Counsel), 
U.S.  Department  of  Energy,  12th  and 
Pennsylvania  Avenue,  NW..  Room  7136, 
Washington,  D.C.  20461,  (202)  633-8814. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Extended  Comment 
Period. 

II.  Analysis  of  Comments  on  Proposed 
Existing  Facility  Rules. 

A.  Prohibition  Order  Administrative 
Procedures. 

1.  Comments. 

2.  Description  of  Prohibition  Order 
Proceedings. 


B.  ERA  Findings  for  Issuing  Orders 
Prohibiting  Use  of  Natural  Gas  and  Petroleum 

1.  Comments. 

a.  Technical  Capability. 

b.  Substantial  Physical  ModiFication. 

c.  Substantial  Derating. 

d.  Financial  Feasibility. 

C.  Prohibition  Against  Excessive  Use  in 
Mixtures. 

D.  Cost  Calculations. 

E.  No  Alternative  Power  Supply — General 
Requirement  for  Permanent  Exemptions. 

F.  Use  of  Mixtures — General  Requirement 
for  Permanent  Exemptions. 

G.  Use  of  Innovative  Technologies. 

H.  Retirement. 

I.  Peakload  Exemptions. 

J.  Use  of  Natural  Gas  by  Powerplant  with 
Capacity  of  less  than  250  Million  Btu's  per 
hour. 

K.  Use  of  Liquefied  Natural  Gas. 

"  Ill.  Specific  Comments  Requested. 

A.  Alternative  Cost  Calculations  for 
Substantially  Exceeds  for  New  and  Existing 
Facilities. 

B.  Terms  and  Conditions. 

IV.  Amendments. 

A.  Definition  of  "Combined  cycle  unit". 

B.  Definition  of  “Major  Fuel  Burning 
Installation”. 

C.  Definition  of  “Primary  Energy  Source”. 

D.  Aggregation  of  Existing  Facilities. 

E.  Requests  for  a  Public  Hearing. 

F.  Procedures  for  the  Issuance  of 
Prohibition  Orders  to  Existing  Facilities. 

G.  Site  Limitation  Exemptions. 

V.  Clarifications. 

VI.  Procedural  Matters. 


The  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978  (FUA  or  the  Act) 
requires  the  establishment  by  ERA  of  a 
program  for  the  expanded  use, 
consistent  with  applicable 
environmental  requirements,  of  coat  and 
other  alternate  fuels  and  primary  energy 
sources  for  new  and  existing  electric 
powerplants  and  major  fuel  burning 
installations. 

The  following  is  a  list  of  notices  and 
rules  previously  issued  under  the  Act, 
exclusive  of  notices  related  to  petitions 
received  under  FUA. 


I.  Background  and  Extended  Comment 
Period. 


_ Notice  Of  rule _ 

Date  issued  Federau  Register 

citation 


Notice  of  availability,  dfaft  EIS . 

Proposed  rules  pertaining  to  "new”  facilities . 

Proposed  rules  pertaining  to  “transitional"  facilities . 

Earfy  filing  procedure  under  Section  902  of  FUA . 

Clanfication/proposed  rules  pertaining  to  "transitionar'  facilities  . 

Proposed  forms  for  "transitionar'  facilities . 

Traiisitional  facilities:  Notice  of  additional  hearing  on  interim  rule 
Hearing  on  mtenm  transitional  facility  rule . 


November  5. 1978  ... 
November  9. 1978  ... 
November  16.  1978  . 
November  17,  1978 
November  24. 1978 
November  27.  1978 
December  11. 1978 


43  FR  52515 
(Nov  13.  1978) 
43  FR  53974 
(Nov  17,  1978) 
43  FR  54912 
(Nov.  22.  1978) 
43  FR  55449 
(Nov  28.  1978) 
43  FR  55745 
(Nov  29.  1978) 
43  FR  56703 
(Dec.  4.  1978) 

43  FR  58092 
(Dec  12.  1978) 

44  FR  761 
(Jan.  3.  1979) 


December  22, 1978 
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_ _  Notice  or  rule _ 

Date  issued  Fedcral  Register 

citation 


Notice  ot  procedures  by  which  ESECA  Prohibition  Order  recipients  may  December  28. 1978 
elect  to  be  covered  under  FUA 

Draft  EIS/Hearmg  and  comment  penod .  January  2. 1979 . 


Proposed  special  rule  for  a  temporary  public  interest  exemption  for  the  January  3. 1979 . 

use  of  natural  gas 

Notice  of  hearings  on  ‘new"  facililies,  extension  of  public  comment  January  12.  1979..._ 
penod 

Proposed  rule  Powerplanl  design  capacity  . .  January  19.  1979 — 

Proposed  rules  pertaining  to  "existing"  facilities  (including  §405  of  January  23.  1979 . 

FUA).  and  extending  comment  period 

Notice  of  Heanngs  on  "pew"  and  existing  facilities .  January  23. 1979—. 

Proposed  guidelines  for  Environmental  Reports .  Jarruary  25. 1979 . 

Proposed  forms  for  "new’  facilities  . — ■  January  31. 1979.... 

Proposed  rule — sale  and  direct  industrial  use  of  natural  gas  for  outdoor  February  7  1979  ... 
lighting 

Intenm  Rule  on  powerplant  design  capacity .  February  9.  1979)... 

Symposium — hearing  on  proposed  rules . . .  February  13. 1979.. 

Extension  of  public  comment  for  "new"  facilities,  and  proposed  forms  ...  March  1.  1979 . 

Revised  mlenm  rule— "transitional"  facilities .  March  15. 1979  . 

Notice  of  intent  to  issue  intenm  rules  to  implement  FUA .  March  26.  1979  ..... 

Powerplant  design  capacity  Correction .  March  28. 1979  

Availability  Final  EIS  . .  April  2.  1979 . 

Fmai  rule— special  rule  for  temporary  public  interest  exemption  for  use  April  4. 1979 . 

of  natural  gas 

Notice  of  0MB  clearance  of  regulations  in  Part  515 .  April  30. 1979  . 

Final  rule— sale  and  direct  industrial  use  of  natural  gas  for  outdoor  light-  May  3. 1979  . 

mg 

Interim  rule — definitions  and  administrative  procedures  and  sanctions .  May  8. 1979  . 


Intenm  rule— prohibition  against  increased  use  of  petroleum  by  existing  May  8. 1979  ... 
electric  powerplants 

Intenm  rule— "new'  facilities  criteria  for  petition  for  exemption  from  pro-  May  8. 1979  ... 
hibitions  of  the  Act 

Notice  to  federal  Agencies  of  FUA  .  May  24. 1979. 

Notice  of  0MB  clearance  of  regulations  m  Part  508  .  May  30.  1979  . 

Intenm  rule— System  Compliance  Option  .  June  12. 1979 


44  FR  1443 
(Jan.  5.  1979) 

44  FR  2004 
(Jan.  29.  1979) 

44  FR  1694 
(Jan.  5.  1979) 

44  FR  3721 
(Jan.  18,  1979) 

44  FR  4500 
(Jan.  22.  1979) 

44  FR  5808 
(Jan  29.  1979) 

44  FR  5808 
(Jan.  29.  1979) 

44  FR  6177 
(Jan.  31. 1979) 

44  FR  9053 
(Feb  12.  1979) 

44  FR  9570 
(Feb  13.  1979) 

44  FR  10366 
(Feb.  20.  1979) 

44  FR  10390 
(Feb.  20.  1979) 

44  FR  12227,  12236 
(Mar  6.  1979) 

44  FR  17464 
(Mar  21.  1979) 

44  FR  19427 
(Apr  3.  1979) 

44  FR  20078 
(April  4.  1979) 

44  FR  20745 
(April  6.  1979) 

44  FR  21230 
(Apr  9.  1979) 

,  44  FR  25192 
(Apr  30.  1979) 

,  44  FR  27606 
(May  10.  1979) 

.  44  FR  28530 
(May  15.  1979) 

.  44  FR  28594 
(May  15.  1979) 

44  FR  28958 
(May  17.  1979) 

44  FR  28958 
(May  31.  1979) 

44  FR  32199 
(June  5.  1979) 

44  FR  36002 
(June  20.  1979) 


Parts  504  and  506  of  these  interim 
rules  set  forth  the  criteria  that  must  be 
met  to  establish  eligibility  for  a 
temporary  or  permanent  exemption 
under  Title  III  of  FUA  and  the  criteria 
ERA  will  use  in  issuing  prohibition 
orders.  Subpart  E  of  Part  501  has  been 
amended  to  include  the  procedures  ERA 
will  use  to  issue  prohibition  orders 
under  Title  III  of  FUA. 

The  period  for  submission  of  written 
comments  on  this  interim  rule 
commences  on  the  date  this  interim  rule 
IS  issued  and  extends  until  September 
15. 1979.  ERA  invites  all  interested 
persons  to  participate  in  these  further 
proceedings  by  submitting  any  written 
information,  views  or  arguments  to  U.S. 
Department  of  Energy.  Public  Hearing 
Management,  Room  2313,  2000  M  Street, 
NW..  Washington,  D.C.  20461.  All 
submissions  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  contained  therein  with  the 
designation,  “Existing  Facility 


Regulations”  (Docket  No.  ERA-R-78- 
19G).  You  should  submit  15  copies.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room  (Rm.  GS-152),  James  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  We  will  consider 
all  comments  received  by  September  15, 
1979,  and  incorporate  these  into  the 
record  of  the  administrative  proceedings 
for  Parts  504  and  506,  and  Parts  500,  501, 
503,  or  505,  where  appropriate. 

With  regard  to  the  prohibitions  on 
natural  gas  use  by  existing  electric 
powerplants  imposed  by  Section  301(a) 
of  FUA,  ERA  will  receive  petitions  for 
exemptions  in  accordance  with  the 
procedures  and  definitions  set  forth  in 
§  500.2  and  Part  501.  ERA’S 
determinations  with  regard  to 
exemption  petitions  shall  be  made  upon 
the  basis  of  the  standards  and  criteria 
set  forth  in  Parts  504  and  506  of  this 
Interim  Rule  or  upon  the  provisions  of 
those  Parts,  as  subsequently  revised, 
where  the  application  of  a  modification 


of  a  particular  rule  would  result  in  a 
more  favorable  disposition  of  a 
particular  petition. 

II.  Analysis  of  Comments  on  Existing 
Facility  Rules 

In  the  Preamble  to  the  Proposed  Rules 
published  on  January  29, 1979,  ERA 
specifically  solicited  comments  on  such 
issues  as:  the  various  exemptions,  the 
Fuels  Decision  Report,  the  cost 
calculations,  the  pre-order  conference 
and  the  findings  for  issuing  prohibition 
orders  prohibiting  natural  gas  and 
petroleum. 

ERA  received  a  number  of  written  and 
oral  comments  on  these  issues  as  well 
as  comments  on  many  issues  not 
specifically  identified  in  the  Preamble  to 
the  proposed  rules.  In  order  to  facilitate 
an  orderly  discussion  of  these  comments 
and  ERA'S  specific  responses  to  them, 
each  will  be  discussed  in  the  order  in 
which  they  appear  in  this  interim  rule. 
Except  in  a  few  instances,  if  ERA  has 
already  addressed  an  issue  in  a 
previously  published  Federal  Register 
notice.  ERA  will  not  readdress  the  same 
issue  here.  Thus,  issues  related  to  the 
following  exemptions  and  findings  are 
not  discussed  here  but  were  addressed 
in  the  preamble  to  the  interim  rule  for 
new  facilities  published  on  May  17  (44 
FR  28950): 

Lack  of  alternate  fuel  supply  (§§  504.21, 

504.31,  504.21,  and  506.31) 

Environmental  requirements  (§§  504.23, 

504.33,  506.23,  506.33) 

Future  use  of  synthetic  fuel  (§  504.24  and 
§  506.24) 

Temporary  public  interest  exemption 
(§  504.26  and  §  506.27) 

Temporary  reliability  exemption  (§  504.28) 
State  or  local  requirements  (§  504.34  and 
§  506.34) 

Permanent  mixtures  exemption  (§  504.36  and 
§  506.36) 

Emergency  purposes  (§  504.37  and  §  506.37) 
Intermediate  load  powerplants  (§  504.39) 
Scheduled  equipment  outages  (§  506.39) 

Use  of  fluidized  bed  combustion  {§  506.15) 

A,  Prohibition  Order  Administrative 
Procedures  (%  501.51  and  §  501.52) 

Comments.  Some  commenters  urged 
that  ERA  hold  a  pre-order  conference 
prior  to  issuing  any  proposed  prohibition 
order.  ERA  has  provided  that  such 
conferences  may  be  held  at  its 
discretion,  and  it  is  anticipated  that 
whenever  feasible,  pre-order 
conferences  will  be  convened. 

Other  commenters  recommended  that 
ERA  provide  an  automatic  stay  of  any 
Prohibition  Order  pending  ERA  action 
on  a  petition  for  an  exemption.  With 
regard  to  this  comment  see  “Description 
of  Prohibition  Order  Proceedings,"  set 
forth  below. 
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It  was  also  suggested  that  ERA 
provide  for  an  Environmental  Impact 
Statement  at  the  proposal  stage  of  a 
prohibition  order  proceeding.  ERA  will 
determine  on  a  case-by-case  basis 
whether  an  Environmental  Impact 
Statement  is  required,  and  will  comply 
to  the  fullest  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969. 

Description  of  Prohibition  Order 
Proceedings.  After  ERA  has  performed 
its  initial  information  gathering  with 
respect  to  the  question  of  technical 
capability  to  burn  alternate  fuels,  ERA 
may,  in  its  discretion,  inform  the 
prospective  proposed  order  recipient 
that  it  is  considering  a  proposed 
prohibition  order,  and  invite  informal 
discussion  concerning  issuance  of  any 
such  proposed  order. 

If,  following  this  discussion,  ERA  still 
believes  that  a  proposed  order  may  be 
warranted,  and  finds  that  the  facility  in 
question  has  or  had  the  technical 
capability  of  using  an  alternate  fuel  as 
its  primary  energy  source,  ERA  will 
publish  a  finding  to  that  effect  and  a 
proposed  prohibition  order  in  the 
Federal  Register.  In  accordance  with 
Section  301(b)  of  FUA,  the  proposed 
order  will  not  contain,  at  this  point  in 
I  he  proceeding,  the  other  findings  that 
KRA  must  make  before  a  final 
prohibition  order  can  be  issued. 

Upon  issuance  of  the  proposed  order, 
a  3-month  comment  period  will 
commence,  during  which  the  recipient  of 
the  proposed  prohibition  order  will  be 
given  an  opportunity  to  challenge  ERA’S 
initial  finding  of  technical  capability,  to 
present  evidence  relevant  to  financial 
feasibility,  and  to  come  forward  with 
evidence  bearing  upon  the  other  findings 
ultimately  required  to  be  made  by  ERA 
prior  to  the  issuance  of  a  final 
prohibition  order.  (While  the  burden  of 
f  oming  forward  with  evidence  regarding 
the  other  findings  is,  at  this  stage  of  the 
proceeding,  on  the  respondent,  since  the 
facts  with  respect  to  the  latter  findings 
lie  peculiarly  in  his  knowledge,  the 
ultimate  burden  of  persuasion  remains 
with  ERA.)  In  his  written  submissions 
the  order  recipient  will  also  be  asked  to 
identify,  but  not  to  demonstrate  its 
entitlement  to,  possible  bases  for 
exemption.  During  this  period,  the  order 
recipient  may  request  a  conference  with 
ERA.  Except  in  limited  circumstances 
specified  in  the  rule,  a  proposed  order 
recipient  will  not  be  allowed  to  present 
evidence  relating  to  the  findings  in 
subsequent  steps  of  the  proceeding  that 
he  did  not  raise  in  his  written 
submission  during  this  3-month  period. 

Subsequent  to  the  close  of  the  initial 
conunent  period,  ERA  will  express  its 


intention  by  notice  published  in  the 
Federal  Register  and  sent  to  the 
recipient  whether  to  continue  the 
prohibition  order  proceedings.  Should 
ERA  decide  to  proceed,  a  second  3- 
month  period  commences,  during  which 
the  recipient  of  the  proposed  order  may 
submit  written  evidence  of  his 
qualification  for  an  exemption  which  it 
wishes  to  present  as  a  defense  to 
issuance  of  a  final  prohibition  order. 

Except  in  limited  circumstances 
specified  in  the  rule,  a  proposed  order 
recipient  will  not  be  allowed  to  contest 
issuance  of  a  final  prohibition  order 
upon  the  basis  of  evidence  relating  to  an 
exemption  which  it  did  not  present 
during  the  second  three  month  period.  In 
attempting  to  demonstrate  qualification 
for  an  exemption  prior  to  issuance  of  a 
final  order,  the  proposed  order  recipient 
need  only  consider  the  alternate  fuel  or 
fuels  with  reference  to  which  ERA 
proposes  to  make  the  required  findings. 

If  a  respondent  does  not  avail  himself 
of  this  opportunity  to  demonstrate  that 
he  qualihes  for  an  exemption,  he  may. 
after  issuance  of  a  final  prohibition 
order,  petition  for  an  exemption  from  the 
applicable  prohibitions  of  the  order  as 
any  other  petitioner  for  an  exemption. 
After  issuance  of  a  final  prohibition 
order,  the  petitioner  would  have  to 
analyze  all  available  alternate  fuels  and 
submit  a  Fuels  Decision  Report  where 
such  anaylsis  and  submission  are 
required  by  the  exemption  being  sought. 
During  the  pendency  of  the  exemption 
proceeding,  the  prohibitions  of  the  final 
prohibition  order  would  ordinarily  be  in 
effect,  just  as  any  other  effective 
prohibitions  under  the  Act  remain  in 
effect  during  the  pendency  of  exemption 
proceedings. 

Some  commenters  suggested  that  the 
opportunity  to  defeat  issuance  of  a 
prohibition  order  by  demonstrating 
qualification  for  exemption  should  be 
identical  to  that  provided  to  a  recipient 
of  a  proposed  prohibition  by  rule.  Under 
FUA,  a  prohibition  by  rule  is  stayed 
pending  resolution,  including  judicial 
review,  if  respondent  petitions  for  an 
exemption  within  60  days  after  the  rule 
is  published. 

Such  commenters  argued  that  a 
proposed  order  recipient  should  not 
have  to  incur  the  burden  of  preparing  an 
exemption  request  until  it  is  certain  that 
ERA  is  going  to  make  the  required 
findings  and  issue  a  final  order — in 
other  words,  until  after  a  hearing  on  the 
required  findings.  Only  at  that  point 
would  the  sequence  of  submission, 
comment  and  hearing  on  the  exemption 
begin,  during  which  time  the  prohibition 
order  would  be  stayed. 


Certainly  the  statute  does  not  require 
such  elongated  procedures  in  the  case  of 
prohibitions  by  order.  The  provisions 
governing  prohibition  orders  make  no 
reference  to  such  procedures,  in  clear 
contrast  to  the  provisions  governing 
rules.  The  exemption  showing  of  a 
proposed  order  recipient  is  instead  in 
the  nature  of  an  affirmative  defense. 
Additionally,  until  a  final  order  is 
issued,  no  prohibition  is  yet  in  effect 
which  may  be  stayed. 

We  believe  that  the  statutory 
distinction  should  as  a  matter  of  policy 
be  preserved.  A  proceeding  looking 
toward  a  prohibition  by  rule  will,  by  its 
nature,  be  a  multi-party,  multi-unit 
proceeding,  as  to  which  Congress 
evidently  considered  it  desirable  to 
defer  consideration  of  specific 
exemption  requests  until  after 
completion  of  the  proceeding.  The 
delays  and  multiplication  of  hearings 
that  the  rule  sequence  entails  do  not 
seem  warranted  in  the  case  of  a 
prohibition  order  proceeding  which, 
from  the  beginning,  will  be  focused  upon 
a  particular  unit,  or  a  very  small  number 
of  units  owned  or  operated  by  the  same 
person. 

Moreover,  under  this  interim  rule,  a 
proposed  order  recipient  will  not  have 
to  prepare  its  exemption  materials 
unless  and  until  ERA  reaffirms  its 
decision  to  seek  a  prohibition  order  after 
consideration  of  the  recipient's 
submissions  on  all  of  the  required 
findings.  After  such  a  reaffirmation,  the 
recipient  will  be  preparing  exemption 
materials  in  the  face  of  an  agency 
decision  that  is  considerably  more  than 
a  preliminary  decision  based  on 
unilateral  inquiry.  The  interim  rule  is 
thus  a  reasonable  accommodation  of  the 
interest  in  avoiding  unnecessary  private 
and  public  burdens  and  the  interest  in 
reasonable  expedition  in  pursuit  of  the 
Act’s  urgent  goals. 

After  the  close  of  the  3-month  period 
in  which  to  demonstrate  qualification 
for  an  exemption,  if  ERA  still  intends  to 
seek  a  prohibition  order,  ERA’s  staff  will 
make  available  its  Tentative  Staff 
Decision  and  provide  a  period  of  no  less 
than  45  days  for  interested  persons  to 
request  a  public  hearing  in  accordance 
with  Section  501.33.  At  the  hearing, 
interested  persons  will  have  the 
opportunity  to  question  the  parties 
about  ERA’S  case  for  the  findings  it  is 
required  to  make,  the  proposed  order 
recipient’s  showing  on  exemptions  and 
rebuttal  of  ERA’s  findings,  and  ERA’s 
rebuttal  to  any  showing  of  qualification 
for  exemption. 

After  the  hearing  and  comment  period 
closes,  if  ERA  still  believes  it  is 
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warranted,  a  final  prohibition  order  will 
be  issued. 

B.  ERA  Findings  for  Issuing  Orders 
Prohibiting  Use  of  Natural  Gas  and 
Petroleum  (Parts  504  and  506) 

Prior  to  issuing  a  final  order  under 
Sections  301(b)  or  302(a)  of  the  Act 
prohibiting  a  powerplant  or  installation 
from  using  petroleum  or  natural  gas  as  a 
primary  energy  source,  ERA  must  find 
that  based  on  substantial  evidence:  the 
facility  has  or  previously  had  the 
technical  capability  to  use  an  alternate 
fuel;  the  facility  currently  has  such 
capability  or,  if  it  previously  had  such 
capability  could  have  it  again  without 
substantial  physical  modification  or 
substantial  derating;  and  it  is  financially 
feasible  to  use  an  alternate  fuel  in  the 
facility. 

1.  Comments — (a)  Technical 
Capability.  A  number  of  comments 
received  by  ERA  noted  that  in  proposing 
to  find  technical  capability  on  the  basis 
of  an  ERA  determination  of  actual  use  of 
an  alternate  fuel  or  alternatively  on  the 
basis  of  design  capability  to  burn  such 
fuel,  ERA  was  not,  at  least  in  the  latter 
instance  proposing  to  find  the  “real” 
technical  capability  called  for  under 
sections  301(b)  and  302(a)  of  the  Act. 

ERA  wishes  to  clarify  the  significance 
of  design  capability  in  the  context  of  its 
application  in  the  two-step  process 
called  for  under  the  Act  for  the  technical 
capability  finding.  The  first  step, 
required  for  issuance  of  a  proposed 
prohibition  order  under  sections 
301(b)(1)  or  302(a)(1)  of  the  Act.  calls  for 
a  finding  that  a  facility  “has”  or 
“previously  had”  the  technical 
capability  to  use  an  alternate  fuel.  ERA 
believes  that  design  capability  to  burn 
alternate  fuel  establishes  that  a  facility 
“previously  had”  technical  capability  to 
use  that  fuel  and  provides  “reasonable 
evidence,”  under  the  terms  of  the  Act 
and  its  conference  report  (p.  81),  that  a 
facility  “has”  (in  the  absence  of 
evidence  of  major  alterations  to  a 
facility)  technical  capability  to  use  the 
fuel. 

Design  capability,  however,  does  not 
provide  the  only  basis  for  finding  that  a 
facility  has  or  had  technical  capability. 
A  facility  actually  burning  an  alternate 
fuel,  not  included  in  its  design 
specifications,  would  be  held  to  have 
present  technical  capability  to  use  that 
fuel.  The  Conference  Report  (p.  81) 
explains  that  a  proposed  order  need  be 
supported  only  by  a  finding  based  upon 
a  “paper  search”  for  technical 
capability.  ERA  believes  that  a  finding 
based  upon  either  design  capability  or 
actual  use  satisfies  this  requirement.  In 
addition  units  designed  to  use  petroleum 


or  natural  gas  may  also,  under  certain 
circumstances,  be  considered  able  to 
use  certain  liquid  or  gaseous  alternate 
fuels:  for  example,  a  unit  designed  to 
bum  natural  gas  also  “has”  the 
technical  capability  to  bum  medium 
BTU  gas  from  coal  (assmning  such  gas  is 
available).  Furthermore,  a  unit  designed 
to  bum  oil  may,  depending  upon  the 
chemical  characteristics,  be  a  unit  that 
“has”  the  technical  capability  to  burn 
liquefied  coal.  The  fact  that  certain 
minor  adjustments  may  be  necessary 
does  not  render  this  a  “hypothetical”  as 
opposed  to  a  “real”  capability.  Even  an 
oil  fired  unit  converting  from  the  use  of 
#2  distillate  to  #6  residual  oil  may  be 
required  to  adjust  or  replace  burner 
nozzles  and  add  loot  blowers.  ERA 
views  these  alterations  as  minor 
adjustments  the  need  for  which  does  not 
render  a  unit  incapable  of  burning  a 
particular  fuel. 

Where  ERA  finds  that  a  facility  can 
bum  an  alternate  fuel,  based  upon  its 
design  specifications,  actual  use,  or  on 
the  other  grounds,  ERA  will  initially  find 
that  the  facility  “has”  the  requisite 
capability.  Where  a  facility  has  been 
altered  and  lost  the  capability  to  burn 
an  alternate  fuel  it  was  designed  to 
burn,  ERA  will  nonetheless  find  that  the 
unit  “previously  had”  the  requisite 
capability. 

A  second  step  is  required  by  sections 
301(b)(2)  or  302(a)(2)  of  the  Act,  for 
issuance  of  a  final  prohibition  order.  In 
order  to  issue  a  final  order,  ERA  must 
make  a  finding,  supported  by  substantial 
evidence,  that  “real”  capability  to  use 
an  alternate  fuel  exists.  ERA  must  find 
either  that  a  facility  has  the  technical 
capability  to  use  an  alternate  fuel 
(whether  or  not  it  was  expressly 
designed  to  bum  such  fuel  and  whether 
or  not  it  actually  burned  such  fuel),  or  if 
it  previously  had  such  capability  and 
lost  it  through  alterations,  it  could  have 
it  again  without  substantial  physical 
modification  or  substantial  reduction  in 
rated  capacity.  Any  modifications  to  a 
unit  altering  the  present  ability  of  the 
unit  to  use  an  alternate  fuel  it  was 
designed  to  bum,  therefore,  will  be  fully 
considered  by  ERA  in  evaluating 
whether  the  unit  could  have  alternate 
fuel  capability  again  without  undergoing 
substantial  modification  or  substantial 
derating. 

ERA  also  deceived  related  comments 
noting  that  essential  to  ERA’s  finding  of 
“real”  capability  to  use  an  alternate  fuel 
is  the  presence  of  pertinent  fuel  handling 
and  storage  systems  and  pollution 
control  equipment.  ERA  believes  that 
real  technical  capability  of  a  facility  to 
bum  a  particular  alternate  fuel  is 
dependent  upon  the  ability  of  the  unit 


fi:om  the  point  of  fuel  intake  to  sustain 
combustion  of  that  fuel  and  to  maintain 
heat  transfer.  Typically,  most  potential 
prohibition  order  recipients  would  lack 
installed  and  operating  alternate  fuel 
storage  and  handling  equipment,  and 
control  equipment  necessary  to  bum  an 
alternate  fuel  in  compliance  with 
applicable  air  pollution  requirements. 
ERA  believes  that  if  the  absence  of  such 
appurtenant  facilities  could  suffice  to 
prevent  a  finding  of  technical  capability, 
the  order-issuing  provisions  of  sections 
301(b)  and  302(a)  would  be  so  restricted 
that  the  authorities  conferred  by 
Congress  in  those  sections  would  be 
rendered  to  little  or  no  effect.  ERA  will 
therefore  make  its  technical  capability 
finding  on  the  basis  of  the 
characteristics  of  the  unit  under  review, 
and  will  not  normally  consider  the 
absence  of  fuel  storage  and  handling  or 
pollution  control  equipment  as  bearing 
upon  the  question  of  technical 
capability.  The  financial  consequences 
of  a  need  for  such  equipment  will  be 
taken  into  accoimt  in  assessing  the 
financial  feasibility  of  a  conversion  to 
alternate  fuels. 

ERA  received  a  number  of  comments 
suggesting  that  the  technical  capability 
finding  should  be  limited  to  an 
assessment  of  the  technical  capability  of 
a  unit  to  bum  coal  but  not  other 
alternate  fuels.  Other  comments  were 
critical  of  ERA’s  proposal  to  consider,  in 
certain  cases,  alternate  fuels  not 
included  in  the  purchaser’s  design 
specifications  for  a  facility.  Adoption  of 
these  recommendations  would  not 
comport  with  the  provisions  of  FUA 
which  call  for  an  affirmative  finding  of 
technical  capability  with  respect  to 
“coal  or  another  alternate  fuel.”  A  unit 
may  be  fully  capable  of  burning  certain 
alternate  fuels  by  virtue  of  its  ability  to 
burn  qither  petroleum  or  natural  gas. 

The  fact  that  these  alternate  fuels  may 
not  have  been  available,  or  that  their 
use  was  not  foreseen  at  the  time  the 
purchaser’s  design  specifications  were 
prepared,  does  not  alter  the  fact  that  the 
unit  “has”  the  technical  capability  to 
biirn  selected  alternate  fuels,  provided 
such  alternate  fuels  are  currently 
available.  Congress  intended  “to  the 
extent  permitted  by  this  Act,  to 
encourage  the  use  of  synthetic  gas 
derived  from  coal  or  other  alternate 
fuels”  (Section  102(b)(4)),  and  to 
“encourage  and  foster  the  greater  use  of 
coal  and  other  alternate  fuels”  (Section 
102(b)(3).) 

With  regard  to  the  technical 
capability  of  a  unit  to  use  synthetic 
fuels,  ERA  received  comments  that  FUA 
requires  that  facilities  to  convert  coal  or 
other  fuel  to  synthetic  fuel  exists  or  did 
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exist.  ERA  agrees  that  before  such  a 
technical  capability  funding  regarding 
the  use  of  synthetic  fuels  can  be  made 
the  facility  to  convert  coal  or  other  fuel 
to  a  synthetic  fuel  must  presently  exist 
at  the  time  of  the  proposed  order,  or 
have  existed,  althou^  not,  as  some 
commenters  asserted,  at  the  same  site 
as  the  unit  in  question. 

Other  related  comments 
reconunended  that  ERA  should  be 
limited  in  making  the  technical 
capability  finding  to  alternate  fuels 
which  are  available  at  a  reasonable 
price.  ERA  beHeves  that  considerations 
of  the  reasonableness  of  fuel  costs  are 
properly  a  part  of  the  financial 
feasibility  finding  (and  the 
“substantially  exceeds”  cost  exemption) 
and  not  of  the  finding  of  technical 
capability. 

Several  commenters  suggested  that 
ERA  should  consider,  for  its  technical 
capability  finding,  only  those  alternate 
fuels  which  are  suitable  for  use  in  the 
unit  without  detrimental  effects.  ERA 
will  consider  potential  adverse  effects 
on  a  facility  which  might  result  from  use 
of  an  available  alternate  fuel  as  part  of 
the  technical  capability  finding  for 
issuance  of  a  final  order.  While  these 
effects  may  bear  upon  the  ability  of  a 
unit  to  sustain  combustion  of  an 
alternate  fuel,  they  will  not  necessarily 
foreclose  a  technical  capability  finding, 
since  they  may  be  able  to  be  overcome 
with  only  minor  adjustments  not 
necessitating  substantial  physical 
modifications  or  subtantial  derating. 

One  comment  noted  that  ERA  had 
erroneously  omitted  the  word  “and”  at 
the  end  of  §  506.2(a)(2).  ERA  has 
corrected  this  inadvertent  omission. 

(b)  Substantial  Physical  Modification. 
ERA  received  a  number  of  comments 
critical  of  its  proposal  to  find  that  a 
facility  does  not  require  substantial 
physical  modification  if  it  has  the 
requisite  furnace  configuration  and  tube 
spacing  to  burn  an  alternate  fuel.  Many 
comments  suggested  that  ERA  should 
consider  the  presence  of  coal,  ash 
handling  and  storage  facilities,  and 
pollution  control  equipment. 

ERA  will  assess  the  substantiality  of 
physical  modifications  required  to  attain 
technical  capability  on  a  case-by-case 
basis.  Acting  on  the  assumption  that 
Congress  did  not  intend  to  create  a 
significant  overlap  between  “findings 
and  exemptions,”  ERA  distinguishes  the 
requirements  ERA  must  satisfy  in 
making  this  finding  from  those 
incumbent  upon  tl^  petitioner  in 
presenting  an  exemption  request.  The 
scope  of  this  assessment  is  derivative  of 
the  technical  capability  Rnding.  ERA 
will  weigh  those  modiffcations  that 


involve  the  elements  and 
characteristics,  from  the  point  of  fuel 
intake,  that  are  physically  necessary  to 
sustain  combustion  and  maintain  beat 
transfer  (including  adequate  ash 
removal  capability).  Significant 
alterations  affecting  the  furnace 
configuration  or  a  complete  respacing  of 
the  tube  would  likely  be  “substantial.” 

A  combination  of  modification  involving 
changes  required  for  bottom  ash 
removal,  related  construction  and 
engineering  work,  and  other 
modifications  to  the  boiler,  other  than 
furnace  configuration  or  tube  spacing 
may,  in  some  circumstances,  cause 
modifications  to  be  considered 
“substantial.”  While  ERA  will  remain 
flexible  in  considering  pertinent  factors, 
pollution  control  equipment,  such  as 
precipitators  or  scrubbers,  will  not  be 
weighed  in  assessing  the  substantiality 
of  the  modifications  to  the  facility,  nor 
will  fuel  handling  equipment.  The  cost  of 
such  equipment  will  be  taken  into 
account  both  in  determining  whether  to 
make  a  finding  of  financial  feasibility 
and  in  the  cost  exemptions  (see 
§§  504.21,  504.31,  506.21,  and  506.31). 

(c)  Substantial  Derating.  Many 
comments  criticized  ERA's  proposal  that 
a  derating  of  less  than  25  percent  of  a 
unit's  design  capability  would  not  be 
considered  “substantial.”  Some 
commenters  specifically  suggested 
modification  to  a  10  percent  ceiling.  ERA 
has  revised  its  proposal  so  that  a 
derating  of  less  than  10  percent  would 
not  be  considered  “substantiaL” 
Deratings  equal  to  or  in  excess  of  10 
percent  will  be  evaluated  for  their 
substantiality  in  the  context  of  site- 
specific-circiunstances.  Typically,  units 
that  are  the  subject  of  a  prohibition 
order  will  not  have  installed  any 
operating  air  pollution  control 
equipment  sufficient  to  bum  coal  in 
compliance  with  applicable 
environmental  equipments.  The 
installation  and  use  of  air  pollution 
control  equipment  alone,  can,  in  many 
cases,  prepuce  a  derating  of  close  to  10 
percent.  Moreover,  the  shift  to  coal  itself 
will,  because  of  differences  in  energy 
density  and  fuel  flow  characteristics, 
typically  involve  some  derating.  Thus  if 
a  derating  of  less  than  10  percent  should 
constitute  a  “substantial”  derating,  the 
authority  conferred  by  Congress  to 
prohibit  by  order  could  be  almost 
entirely  nugatory. 

Other  conunents  criticized  ERA'S 
proposal  not  to  include  deratings 
resulting  from  the  addition  of  pollution 
control  equipment.  ERA  has  adopted  a 
case-by-case  approach  for  evaluation  of 
the  substantiality  of  deratings  equal  to 
or  in  excess  of  10  percent.  Derating  due 


to  polluticm  control  equipment  enters 
into  the  assessment  of  substantiality,  as 
does  derating  resulting  from  any  other 
reason.  If  the  only  derating  is  due  to  air 
pollution  equipment,  however,  and 
amounts  to  less  than  10  percent,  ERA 
will  not  consider  the  derating  to  be 
substantial. 

In  assessing  whether  unit  deratings  of 
10  percent  or  more  are  “substantial,” 
ERA  will  consider  the  impact  of  the 
reduction  in  available  capacity  on  the 
site  (or,  in  the  case  of  utilities,  on  the 
system)  at  which  the  facility  is  located 
as  well  as  on  the  unit  itself.  For 
example,  ERA  may  find  that  the 
derating  of  a  unit  far  in  excess  of  10 
percent  is  not  “substantial”  if  it 
produces  no  appreciable  effect  upon  the 
operation  of  a  facility  with  considerable 
excess  capacity. 

(d)  Financial  Feasibility.  In  the 
proposed  rules  applicable  to  the 
hnancial  feasibility  of  alternate  fuel  use 
by  an  existing  powerplant  or  MFBI,  ERA 
proposed  a  test  which  considered 
alternate  fuel  use  to  be  financially 
feasible  if  the  cost  of  using  an  alternate 
fuel  did  not  substantially  exceed  the 
cost  of  using  imported  petroleum,  and  if 
the  firm  had  the  ability  to  raise  the 
capital  necessary  to  convert  the  unit. 

Many  of  the  commenters  argued  that 
incorporation  of  the  substantially 
exceeds  test  was  contrary  to  the  intent 
of  the  Act  asserting  that  the  financial 
feasibility  test  was  a  measure  of  impact 
on  the  facility  or  the  utility  system,  not 
of  when  excess  costs  are  “substantial” 
in  light  of  the  purposes  of  the  Act.  The 
commenter  argued  that  financial 
feasibility  must  be  determined  on  a 
case-by-case  basis  in  order  to  take  into 
account  a  variety  of  factors  applicable 
to  each  particular  facility  and 
corporation.  They  stated  that  a  formula 
test  and  an  examination  of  the  ability  of 
a  firm  to  pay  for  the  conversion  of  the 
unit  were  too  inflexible  for  ERA  to  make 
a  proper  evaluation. 

The  commenters  asserted  that  ERA 
must  take  into  consideration  any 
relevant  factor  applicable  to  the  ability 
of  the  facility  to  compete  in  the 
marketplace,  the  effect  on  the  business 
done  by  the  facility  at  the  site  where  it 
is  located,  the  effect  on  the  parent 
corporation,  if  any,  and  any 
unreasonable  shutdown  at  the  facihty 
during  the  period  requirki  for  the 
conversion.  The  commenters  further 
argued,  in  the  case  of  a  powerplant,  that 
ERA  should  consider  the  impact  of  the 
required  conversion  as  part  of  the  total 
impact  of  the  Act  and  other  regulatory 
demands  on  the  entire  utility  system, 
including  additional  costs  which  may  be 
imposed  upon  the  system  as  a  result  of 
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the  prohibitions  applicable  to  both  new 
and  existing  facilities  under  the  Act. 

The  commenters  also  stated  that  in 
assessing  financial  feasibility,  it  is 
essential  to  take  into  account  costs  (for 
example,  for  pollution  control 
equipment]  which,  the  commenters 
contended,  were  excluded  in  the 
proposed  rule  from  the  test  for  the  cost 
exemption. 

To  address  the  last  group  of 
comments  first,  we  note  that  the  cost 
test  adopted  in  the  interim  rule  takes 
into  account  all  cash  outlays  for  capital 
investment  (including  pollution  control 
equipment),  and  forward  values  outlays 
occurring  before  the  conunencement  of 
operations  at  the  facility.  These 
objections  are  therefore  met  by  the 
interim  rule. 

The  issues  concerning  the  nature  of 
the  financial  feasibility  test  are  not  so 
readily  resolved. 

No  doubt  some  of  the  factors  cited  by 
the  commenters  may  be  relevant  in 
particular  cases  to  a  determination  of 
financial  feasibility.  However,  it  cannot 
be  assumed  that  factors  of  the  kind  cited 
by  the  commenters  will  be  relevant  in 
all  or  even  most  cases.  ERA  believes 
that  in  many  instances  financial 
feasibility  can  and  should  be  determined 
only  on  a  formula  approach,  and  that  to 
leave  this  determination  solely  to  a 
case-by-case  method  would  involve 
unnecessary  complexity. 

ERA  believes  it  appropriate  to  use  a 
formula  and  the  availability  of  capital  as 
a  presumptive  measure  of  financial 
feasibility  unless  other  factors  can  be 
shown  to  be  relevant.  By  using  a 
formula  in  this  way,  the  scope  of  the 
inquiry  should  be  narrowed  in  most 
cases.  Because  the  formula  is  a 
presumption,  a  firm  will  have  the 
opportunity  to  present  other  evidence 
that  even  though  under  the  formula 
conversion  appears  to  be  financially 
feasible,  other  relevant  factors,  e.g.,  the 
competitive  viability  of  the  enterprise 
supported  by  the  unit,  make  the  required 
conversion  inappropriate.  ERA  will  have 
the  ultimate  burden  of  persuasion  on  the 
question  of  financial  feasibility. 

A  formula  that  compares  the  costs  of 
conversion  with  the  costs  of  burning 
imported  petroleum  provides  a 
reasonable  presumptive  measure  of  the 
financial  feasibility  of  conversion.  The 
provisions  of  the  cost  exemption  enable 
such  comparison,  and  ERA  is  adopting 
them  for  the  interim  rule  on  financial 
feasibility.  Moreover,  ERA  believes  it 
reasonable  to  assume,  pending 
experience  under  the  Act,  that  for  many 
firms,  it  will  be  financially  feasible  to 
convert  to  an  alternate  fuel  at  a  cost  up 
to  the  1.3  ceiling  which  the  substantially 


exceeds  index  sets.  Accordingly,  ERA 
will  presume  that  a  conversion  is 
financially  feasible  if  the  cost  of 
converting  equates  to  an  index  of  1.3  or 
less. 

ERA  has  modified  the  cost  formula  to 
be  used  as  the  presumptive  measure  of 
financial  feasibility  in  order  to  account 
for  a  firm  specific  factor.  In  calculating 
the  cost  of  using  an  alternate  fuel  as 
compared  to  the  cost  of  using  imported 
petroleum,  ERA  will  use  your  firm’s  own 
cost  of  capital  rather  than  a  national 
average.  We  are  doing  so  because  the 
perspective  of  the  financial  feasibility 
test  is  more  that  of  the  firm  than  the  cost 
exemption.  The  firm’s  own  cost  of 
capital  therefore  seems  more 
appropriate  for  the  presumptive  test 
even  though  the  firm  may,  in  any  event, 
put  in  issue  additional  factors  specific  to 
its  situation.  ERA  may  take  into  account 
other  relevant  factors  which  you 
demonstrate  to  be  relevant  to  a 
determination  of  financial  feasibility  for 
a  particular  facility  or  firm.  Thus,  in  the 
case  of  a  powerplant,  ERA  will  allow 
you  to  demonstrate  the  impact  of  the 
Act  on  your  entire  utility  system.  In 
considering  the  effect  of  the  conversion 
on  an  MFBl,  ERA  will  allow  you  to 
demonstrate  the  effect  of  the  conversion 
on  the  competitive  viability  of  the 
facility. 

ERA  believes,  in  general,  that  most 
public  utilities  can  raise  the  capital 
necessary  to  convert  a  powerplant  to 
alternate  fuel  use,  especially  in  light  of 
the  ability  of  a  utility  to  achieve  rate 
relief  through  action  by  the  appropriate 
regulatory  authority.  In  the  case  of 
MFBI’s,  ERA  believes  that  the 
determination  of  capital  availability 
should  be  dependent  upon  the  firm’s 
ability  to  raise  capital  and  not  just  the 
ability  of  the  enterprise  directly 
supported  by  the  individual  unit  in 
question. 

Some  commenters  asserted  that  ERA 
should  not  use  the  cost  of  imported 
petroleum  in  determining  whether  or  not 
it  is  financially  feasible  to  convert  to 
alternate  fuel  as  this  accounting  creates 
a  higher  fuel  price  for  oil  than  most 
existing  facilities  are  actually  paying 
due  to  domestic  price  controls.  ERA 
believes  that,  as  a  matter  of  policy  under 
FUA,  whenever  there  is  occasion  to 
make  a  cost  comparison  between 
alternate  fuels  and  petroleum,  the 
comparison  should  be  to  the  true 
replacement  cost  of  petroleum.  Since  the 
marginal  source  of  supply  is  imported 
petroleum,  a  comparison  with 
replacement  cost  is  a  comparison  to  the 
cost  of  imported  petroleum.  ERA 
recognizes  that  the  considerations  that 
lead  to  a  cost-comparison  formula  as  a 


presumptive  measure  of  financial 
feasibility  may  not  compel  the  choice  of 
an  index  that  is  identical  to  the 
substantially  exceeds  index.  ERA 
invites  comments  on  whether,  in 
addition  to  the  shift  to  the  firm’s  own 
cost  of  capital,  the  substantially  exceeds 
test  should  be  further  modified  when  it 
is  used  as  the  presumptive  measure  of 
financial  feasibility.  Commenters  may 
also  wish  to  address,  for  example, 
whether  another  type  of  index  or 
formula  should  be  used  as  a 
presumptive  measure  of  financial 
feasibility. 

C  Prohibition  Against  Excessive  Use  in 
Mixtures  §  504.5(rJ)  and  506.2(d)) 

Sections  301(c)  and  302(b)  of  FUA  give 
ERA  the  discretionary  authority  to 
prohibit  the  use  of  petroleum  or  natural 
gas,  or  both,  in  amounts  in  excess  of  the 
minimum  amount  necessary  to  maintain  • 
reliability  of  operation  consistent  with 
reasonable  fuel  efficiency  in  units  in 
which  use  as  a  primary  energy  source  of 
a  mixture  of  petroleum  or  natural  gas 
and  alternate  fuel  is  technically  and 
financially  feasible. 

For  purposes  of  exercising  this 
discretionary  authority,  ERA  will  use 
the  case-by-case  standards  for  technical 
feasibility  and  the  standards  for 
financial  feasibility  that  are  found  in 
§  §  504.5  and  506.2.  In  determining 
whether  a  mixture  is  financially 
feasible,  ERA  will  take  into 
consideration  the  cost  of  any 
modification  necessary  to  burn  a 
mixture  of  petroleum  or  natural  gas  and 
an  alternate  fuel. 

Prohibitions  against  the  use  of  natural 
gas  or  petroleum  in  amounts  necessary 
to  maintain  reliability  of  operation 
consistent  with  reasonable  fuel 
efficiency  shall  only  be  imposed  by 
order  to  specific  existing  facilities.  If 
either  a  proposed  order  or  a  final  order 
for  a  mixture  is  issued,  the  facility  will 
be  provided  opportunity  to  demonstrate 
qualifications  for,  or  petition  for  in  the 
case  of  final  orders,  any  of  the 
exemptions  set  out  under  Parts  504  and 
506  except  for  the  permanent  exemption 
applicable  to  mixtures. 

D.  Cost  Calculations  (%  §  504.12  and 
506.12) 

Sections  311  and  312  of  the  Act 
provide  that  ERA  must  grant  an 
exemption  from  the  prohibitions  of  the 
Act  when  alternate  fuel  supplies  are 
available  only  at  a  cost  which 
substantially  exceeds  the  cost  of  using 
imported  petroleum.  After  evaluation  of 
the  comments  received  during  the  public 
comment  period,  ERA  is  now  adopting 
interim  rules  which  provide  the  criteria. 
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methodology  and  evidentiary 
requirements  to  be  used  by  a  petitioner  - 
in  petitioning  for  an  exemption  based 
upon  the  cost  of  converting  and 
operating  a  facihty  which  bums  an 
alternate  fuel,  bi  all  cases,  we  have 
determined  that  the  appropriate  cost 
conqiarison  must  take  into  consideration 
the  additional  captial,  operation, 
maintenance  and  fuel  costs  associated 
with  specific  fuel  choices  in  existing 
facilities,  and  they  must  be  expressed  in 
real  terms  discounted  to  present  value. 
Specific  aspects  of  the  cost  calculation 
were  addressed  in  the  preamble  dealing 
with  the  cost  test  for  new  facility 
regulations  (44  FR  28957-61,  May  17, 
1979). 

In  addition  to  the  mediodology 
adopted  in  diis  interim  rule  ERA  is 
soliciting  comments  on  two  alternative 
methodologies  for  computing  cost  which 
are  discussed  in  greater  detail  in  Part  111 
of  this  Preamble. 

For  purposes  of  this  interim  rule  ERA 
is  adopting  a  definition  of  "substantially 
exceeds"  as  1.3  times  the  cost  of  using 
imported  oil.  The  justification  for  Hiis 
value  is  provided  in  the  preamble 
dealing  with  new  facility  regulations  (44 
FR  28953-67  and  29018-9,  May  17, 1979). 
ERA  will  revise  the  index  fiom  time  to 
time  after  public  notice  and  an 
opportunity  to  comment.  Revisions  in 
the  index  shall  become  effective  for  all 
ERA  decisions  after  final  publication; 
however,  the  relevant  index  for  a 
specific  petition  will  be  the  index  in 
effect  at  the  time  the  petition  is 
submitted,  or  the  index  in  effect  at  the 
time  a  decision  is  rendered,  whichever 
is  lower. 

ERA  is  inviting  comment  on  the 
appropriateness  of  this  cost  test,  the  two 
other  alternative  cost  tests  discussed  in 
Section  ni  of  this  preamble,  and  other 
possible  approaches  or  changes  to  such 
tests.  In  particular  we  invite  comment 
on  certain  parameters  used  in  the 
various  cost  test  approaches  including 
the  appropriate  treatment  of  remaining 
useful  life,  discount  rates,  capacity 
utilization  and  fuel  prices. 

In  addition  to  comments  addressed  in 
the  above  cited  sections  of  the  preamble 
to  the  interim  rules  applicable  to  new 
facilities,  several  commenters  expressed 
concern  that  the  cost  test  did  not 
account  for  the  impact  of  derating  a  unit 
when  the  unit  is  converted  from  oil  or 
gas  to  alternate  fuel.  We  have  modified 
the  cost  calciilation  to  include  the 
impact  of  derating  upon  cost.  The 
impact  of  derating  will  be  assessed 
differently  for  MFBI’s  and  powerplants. 

For  MFBI’s,  we  will  assiune  that  your 
MFBI  will  generate  on  an  annual  basis 
the  same  amount  of  steam  or  siergy 


after  the  conversion  to  ahemate  fuel  as 
it  generated  while  operating  on  oil  or 
natural  gas.  ERA  will  base  this 
computation  on  the  5-year  average 
annual  usage  of  the  unit  as  described  in 
§  506.12(d)  of  fiiese  regulations. 

You  may  come  forward  with  evidence 
that  the  5-year  average  does  not 
adequately  account  for  your  needs 
because  historical,  daily  or  seasonal 
peaking  requirements  exceed  the 
capacity  after  derating.  If  you  choose  in 
this  way  to  put  in  issue  the  adequacy  of 
the  5-year  average,  you  should  also 
address  the  least  cost  alternative  means 
of  replacement  of  this  needed  capacity. 

The  choice  of  the  least  cost 
alternative  fw  the  additimial  capacity 
must  reflect  additional  costs  associated 
with  increased  firing  of  the  unit  to  be 
converted,  the  use  of  other  units  at  your 
site,  purchased  energy  or  die  purchase 
of  new  capacity.  If  you  claim  additional 
capacity  is  needed,  you  must  adjust  the 
capital  outlay  for  the  “make-up"  unit  by 
the  remaining  useful  life  of  the  make-up 
unit  according  to  the  procedures 
identified  in  §  506.12  of  these 
regulations. 

If  the  size  of  the  needed  make-up 
capacity  is  less  than  the  size  of  the 
exclusion  ftom  aggregation  in  {  500.2,  of 
these  regulations,  and  the  least  cost 
alternative  is  an  oil-  or  gas-fired  facility, 
the  costs  of  such  a  make-up  facility  will 
be  the  costs  considered  in  the  cost 
formula. 

It  may  be,  however,  that  the  size  of 
the  needed  make-up  capacity  is  greater 
than  the  size  of  the  exclusion  from 
aggregation  in  }  500.2  and  the  least  cost 
alternative  is  an  oil-  ot  gas-fired  facility. 
In  such  a  case,  you  should  raise  the 
issue  of  how  to  account  for  the  make-up 
capacity  in  a  pre-petition  conference. 
Where  the  least  cost  alternative  is  oil-  or 
gas-fired,  and  where  it  appears  that  such 
a  facility  would  be  likely  to  receive  an 
exemption  from  the  prohibitions  of  Title 
II  of  the  Act,  the  costs  of  that  alternative 
will  be  included  in  the  cost  test  as  the 
costs  of  make-up  capacity. 

For  powerplants,  we  will  assess  costs 
attributable  to  derating  on  the 
‘  assumption  that  your  powerplant  will 
generate  the  same  number  of  kilowatt 
hours  on  an  annual  basis  before  and 
after  conversion.  ERA  will  base  this 
assessment  on  the  5-year  average 
annual  usage  of  the  unit  as  described  in 
§  504.12(d)  of  these  regulations. 

If  you  believe  this  approach  does  not 
adequately  account  for  the  effects  of  lost 
capacity,  you  may  rebut  these  findings 
based  upon  the  impact  of  derating  upon 
your  electric  region.  Since  powerplants 
usually  operate  in  an  interconnected 
manner,  any  treatment  of  derating  other 


than  the  one  stated  in  ^  previoaa 
paragrai^  must  be  on  the  basis  of 
economic  dispatch  of  powerplants  kt 
your  electric  region.  Section  50412  of 
these  interim  r^ulations  permits  die 
powerplant  to  compute  coat  on  die  basis 
of  economic  dispatch  of  all  units  in  your 
electric  region,  which  approach  can 
account  for  the  impact  of  derating. 

If  you  can  demonstrate  that  additiema) 
capacity  is  required  to  account  for  the 
effects  of  derating,  you  must  identify  the 
least  cost  ahemative  (as  specified  in 
§  504.12,  similar  to  that  specified  for 
MEN’S  above). 

bi  Section  HI  below,  additional 
comments  are  invited  on  issues  relating 
to  the  cost  test  for  both  new  and  existing 
facilities. 

E.  No  Alternative  Power  Supply — 
General  Requirement  for  Permanent 
Exemptions  (%  504.13) 

Section  312  (rf  the  Act  provides  for  a 
permanent  exemption  diie  to  State  or 
local  requirements  and  for  intermediate 
load  powerplants.  To  qualify  for  either 
of  these  exemptions,  a  petitioner  must 
demonstrate  that  despite  diligent  good 
faith  efforts,  there  is  no  alternative 
supply  of  electric  power  available 
within  a  reasonable  distance  at  a 
reasonable  cost  without  impairing  short- 
or  long-run  reliability  of  service  which 
the  petitioner  could  obtain. 

Several  commenters  objected  to  the 
proposed  requirements  concerning  the 
construction  of  new  alternate  fuel-fired 
plants  as  a  means  of  demonstrating  that 
there  is  no  alternative  supply  of  power. 
The  commenters  contend  that  section 
313(b)  of  the  Act  only  requires  a 
consideration  of  purchasing  power  from 
other  sources. 

Some  comments  suggested  that 
purchased  electricity  should 
appropriately  be  considered  as  an 
alternate  source  of  power  only  when  it 
is  available  under  long-term  firm  supply 
contracts.  Other  comments  were  to  the 
effect  that  purchasing  power  for  an 
extended  period  of  time  was  not  a 
reasonable  requirement  since  excess 
capacity  is  rarely  available  in  an 
electrical  supply  region  over  a  long 
period. 

Comments  were  received  pointing  out 
that  the  proposed  rules  failed  to  provide 
for  consultation  with  the  Federal  Energy 
Regulatory  Commission,  as  required  by 
section  313(b)(2),  of  the  Act,  before 
making  a  finding  with  respect  to  an 
alternative  power  supply. 

ERA  received  several  comments 
recommending  that  the  term 
“reasonable  distance,"  as  used  in 
S  504.13  of  this  interim  rule,  should  be 
treated  as  a  factor  independent  of  cost 
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considerations.  Defining  unreasonable 
distance  in  cost  terms,  it  is  argued,  is  not 
what  Congress  intended,  and  the 
reasonable  distance  concept  should  be 
explicitly  defined  as  including  either  the 
State  or  some  region  less  than  the 
electrical  region. 

ERA  received  these  and  similar 
comments  relating  to  this  general 
requirement  for  exemptions  for  new 
facilities.  For  a  discussion  of  such 
comments,  see  “General  Requirement — 
No  Alternative  Power  Supply,” 
published  May  17, 1979,  at  44  FR  28959. 
ERA’S  resolution  of  the  issues  raised  by 
these  comments  is  the  same  for  existing 
facilities  as  for  new  facilities. 

The  rule,  however,  for  existing 
facilities  does  differ  slightly  from  the 
rule  for  new  facilities. 

For  new  facilities,  petitioners  are 
required  to  examine  the  availability  of 
purchased  power  during  the  first  year  of 
scheduled  operations  of  proposed  oil-  or 
gas-fired  units.  Petitioners  for  a 
permanent  exemption  for  existing 
facilities  due  to  State  or  local 
requirements  or  for  an  intermediate-load 
powerplant,  will  be  required  to 
demonstrate  that  there  is  no  alternate 
supply  of  power  available  in  three 
different  situations.  First,  the 
requirement  applies,  in  the  case  where  a 
proposed  prohibition  order  has  been 
issued  by  ERA,  only  for  the  first  year 
after  the  date  on  which  the  order  could 
reasonably  be  expected  to  become 
effective.  Second,  the  requirement  will 
apply,  in  the  case  where  a  petitioner 
proposed  to  use  natural  gas  in  excess  of 
a  statutory  prohibition,  only  for  the  first 
year  in  which  the  excess  natural  gas  is 
proposed  to  be  used.  Third,  the  no 
alternate  power  showing  applies,  in  the 
case  in  which  a  final  prohibition  order 
has  been  issued  by  ERA,  only  for  the 
first  year  in  which  it  is  proposed  that  the 
facility  subject  to  the  order  would  use 
petroleum  or  natural  gas. 

F.  Use  of  Mixtures — General 
Requirement  for  Permanent  Exemptions 
(%%  504.15  and 506.14) 

The  proposed  rule  would  have 
required  petitioners  for  a  State  or  local 
exemption  under  section  312(b)  of  the 
act  to  consider  the  use  of  a  mixture(s) 
for  which  a  fuel  mixtures  exemption 
under  §§  504.36  and  506.36  of  these 
regulations  would  be  available.  The 
comments  point  out  that  section  313(a) 
of  the  Act  expressly  excepts  an 
exemption  for  State  or  local 
requirements  from  the  general 
requirement  on  the  use  of  mixtures.  ERA 
agrees  with  the  comment  and  has 
deleted  the  subject  requirement  from 
these  regulations. 


G.  Use  of  Innovative  Technologies 
(%%  504.25  and 506.25) 

Section  311(c)  of  the  Act  provides  for 
a  temporary  exemption  based  upon  the 
use  of  innovative  technologies.  The 
proposed  rules  contained  a  requirement 
that  the  petitioner  demonstrate  that  the 
powerplant  or  installation  could  not 
comply  with  the  applicable  prohibitions 
by  using  an  alternate  fuel  before  the  end 
of  the  proposed  exemption  period. 
Several  commenters  objected  to  this 
requirement  as  imposing  a  burden  which 
was  not  in  consonance  with  the 
legislative  purpose  in  providing  the 
exemption.  ERA  agrees  with  the 
commenters  and  has  deleted  the 
requirement  relating  to  alternate  fuel  use 
from  the  rule  as  adopted. 

Other  commenters  objected  to  a 
requirement  that  petitioners  must 
present  evidence  of  contractual 
commitments  to  use  an  innovative 
technology  for  use  of  an  alternate  fuel 
before  a  petition  for  an  exemption  is 
approved.  The  objection  was  based  on 
the  ground  that  a  petitioner  is  required 
to  accept  an  unfair  burden  in  the  form  of 
a  risk  that  the  petition  will  be  denied,  ' 
thereby  subjecting  the  petitioner  to 
significant  financial  penalties  for 
nonperformance  of  the  contract.  ERA 
believes  that  petitioners  for  this 
exemption  can  and  will  take  prudent 
steps  to  enter  into  contractual 
commitments  for  the  use  of  innovative 
technologies  which  are  conditioned 
upon  the  grant  of  an  exemption. 
Therefore,  ERA  has  decided  not  to 
change  the  proposed  regulation. 
Nevertheless,  ERA  encourages 
petitioners  for  this  exemption  to  raise 
their  plans  to  use  an  innovative 
technology  with  ERA  at  the  earliest 
practicable  time,  for  example  at  either  a 
pre-proposed  order  conference  or  a  pre¬ 
petition  conference. 

H.  Retirement  (%  §  504.27  and  506.26) 

Section  311(d)  of  the  Act  provides  for 
a  temporary  exemption  for  units  to  be 
retired.  The  proposed  rules  required  the 
petitioner  to  demonstrate,  as  a  condition 
of  eligibility  for  the  exemption,  that  the 
unit  is  not  capable  of  complying  with  the 
applicable  prohibitions  contained  in 
Title  III,  Subtitle  A  of  FUA  by 
consuming  coal  or  other  alternate  fuels 
before  retirement  of  the  unit.  A  number 
of  comments  were  received  which 
indicated  that  the  proposed  criteria  for 
eligibility  were  inappropriate  for  the 
retirement  exemption.  ERA  agrees  with 
these  comments  and  has  deleted  the 
proposed  required  showing. 

Comments  were  received  which  urged 
ERA  to  adopt  the  view  that  a  retirement 


exemption  under  §  504.27  should  be 
available  to  powerplants  which  had 
previously  been  placed  on  cold  standby 
status.  Such  powerplants  may  be  the 
subject  of  a  petition  for  exemption  for 
retirement  under  §  504.27.  The  petitioner 
must,  however,  commit  the  unit  to 
“permanently  cease  operation”  upon 
termination  of  the  exemption  period; 
thus,  the  unit  may  not  continue  in  a  cold 
standby  status  after  termination  of  the 
exemption. 

Some  commenters  suggested  that 
§  504.27  of  the  proposed  rule  could  be 
construed  to  require  that  powerplants 
for  which  this  exemption  was  sought 
could  not  be  retired  earlier  than 
originally  planned.  ERA  does  not  so 
construe  these  regulatory  provisions.  A 
utility  always  retains  the  option  of 
retiring  a  unit  in  advance  of  the  planned 
retirement  schedule  submitted  in 
support  of  the  petition  for  exemption. 

One  comment  suggested  that  section 
311(d)  retirement  exemptions  could  be 
extended  beyond  five  years,  until 
December  31, 1994.  ERA  disagrees  and 
notes  that  the  phrase  “may  not  extend 
beyond  December  31, 1994”  contained  in 
section  311(h)(3)  of  the  Act  does  not 
provide  authority  to  grant  an  extension 
beyond  the  5-year  limit  contained  in 
paragraph  (1)  of  section  311(h),  but 
rather  it  finther  delimits  the  maximum  5- 
year  duration  period  for  a  temporary 
exemption  in  those  instances  where  the 
retirement  exemption  period  commences 
after  January  1, 1990. 

I.  Peakload  Exemptions  (%  504.29  and 
§  504.38) 

Several  commenters  asked  for  a 
clarification  of  the  12-month  period 
which  will  be  used  for  calculating 
maximum  allowable  generation  of  a 
peakload  powerplant.  ERA  has  set  the 
applicable  period  as  the  12-month 
period  beginning  with  the  first  day  of  the 
month  following  the  granting  of  the 
exemption. 

One  commenter  objected  to  the 
exclusive  use  of  “loss  of  load 
probability”  (LOLP)  technique  as 
inappropriate  to  the  determination  of 
whether  an  exemption  denial  would 
“likely”  result  in  impairment  of 
reliability  of  service.  ERA  has  expanded 
the  test  so  that  LOLP  is  but  one  factor  to 
be  considered,  and  the  applicant  may 
submit  additional  bases  for  an 
exemption. 

One  commenter  expressed  the  opinion 
that  FUA  does  not  authorize  the  use  of 
the  same  test  for  determining  whether 
the  cost  of  using  an  alternate  fuel 
“substantially  exceeds”  the  cost  of  using 
imported  petroleum  and  for  determining 
whether  compliance  with  the 


43184 


Federal  Register  /  Vol. 


prohibitions  of  the  Act  would  be  an 
“unreasonable  expense”  for  a  peakload 
powerplant.  ERA  has  modified  this 
provision  to  asses  reasonableness  on  a 
case-by-case  basis. 

One  commenter  stated  that  ERA  was 
required  to  use  the  definition  of  utility 
peakload  volumes  appearing  in  section 
501(f)  of  FUA.  ERA  had  decided  not  to 
use  that  definition  since  it  is  expressly 
applicable  only  to  subsection  (b)(4)(B)  of 
section  501  regarding  the  electric  utility 
system  compliance  option.  ERA 
believes,  as  a  matter  of  policy  that  the 
definition  specifically  developed  for  this 
exemption  is  more  reasonable. 

Other  commenters  objected  that  the 
test  applied  to  determine  “likelihood"  of 
impairment  of  reliability  for  purposes  of 
the  peakload  exemption  should  be  less 
stringent  than  the  test  for  the  reliability 
exemption  which  speaks  in  terms  of 
“necessary”  to  prevent  impairment.  ERA 
believes  that  in  setting  the  tests  for  the 
two  exemptions  at  the  same  level,  it  has 
significantly  scaled  down  the 
requirements  of  the  reliability 
exemption.  It  does  not  believe  it  has 
imposed  an  additional  burden  upon 
applicants  for  the  peakload  exemption. 

One  commenter  requested  a 
clarification  that  in  determining  whether 
a  unit  is  a  peakload  unit,  ERA  not  look 
to  past  history.  ERA  has  made  clear  that 
the  period  to  be  analyzed  in  computing 
LOLP  is  the  12-month  period  beginning 
on  the  first  day  of  the  month  following 
the  effective  date  of  the  exemption. 

One  commenter  stated  that  the 
requirement  of  a  compliance  plan  is 
inappropriate  for  the  temporary 
exemption  for  peakload  powerplants. 
ERA,  while  recognizing  that  FUA  does 
not  require  a  compliance  plan  in  the 
case  of  a  temporary  peakload 
exemption,  believes  that  section  314  of 
the  Act  gives  it  the  authority  to  require 
one  concomitant  to  its  authority  to 
impose  terms  and  conditions  on^ 
exemptions. 

/.  Use  of  natural  gas  by  powerplant  with 
capacity  of  less  than  250  million  BTUs 
per  hour  (%  504.40) 

Section  312(h)  of  the  Act  provides  for 
a  permanent  exemption  for  the  use  of 
natural  gas  by  existing  powerplants 
which  have  a  design  capability  of 
consuming  fuel  (or  any  mixture  thereof) 
at  a  fuel  heat  input  rate  of  less  that  250 
million  BTUs  per  hour,  which  were  used 
as  baseload  powerplants  on  April  20, 
1977,  and  which  are  not  capable  of 
consuming  coal  without  substantial 
modification  or  substantial  derating  of 
the  unit.  The  Act  further  provides  that 
the  exemption  authorized  under  section 
312(h)  may  only  apply  to  the 
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prohibitions  under  section  301  of  the  Act 
and  prohibitions  established  by  final 
rules  or  orders  issued  before  January  1, 
1990. 

ERA  has  received  several  comments 
objecting  to  certain  of  the  requirements 
contained  in  the  proposed  rules. 
Commenters  objected  to  the  proposal 
that  petitions  under  section  312(h)  be 
filed  on  or  before  December  31, 1988. 

ERA  recognizes  that  there  may  be 
instances  where  a  petition  could  be 
properly  filed  after  December  31, 1988, 
and  has  deleted  the  proposed 
restriction. 

Other  commenters  objected,  in  view 
of  the  statutory  reference  to  a  single 
date,  April  20, 1977,  vyith  respect  to  the 
baseload  use  determination,  to  the 
requirement  for  a  detailed  history  of  the 
fuel  consumption  of  the  powerplant  for 
1976  and  1977  on  a  monthly  basis  for 
each  fuel  consumed  and  the 
demonstration  of  kilowatt  hours  of 
electrical  generation  for  1976  and  1977. 
ERA  believes  that  it  is  unrealistic,  and 
in  certain  cases  would  be  unfair  (for 
example  where  special  circumstances 
may  have  caused  the  powerplant  to  be 
operating  as  an  intermediate  load  or 
peakload  powerplant  or  even  out  of 
service  on  April  20, 1977)  to  make  a 
determination  as  to  which  units  were 
baseload  powerplants  by  reference  to 
any  single  date.  FUA  defines  the  term 
“base  load  powerplant”  as  a  powerplant 
the  electrical  generation  of  which  in 
kilowatt  hours  exceeds,  for  any  12- 
month  calendar-month  period,  such 
powerplants  design  capacity  multiplied 
by  3,500  hours.  In  view  of  the  comments 
received,  ERA  has  revised  the 
requirements  for  information  as  to 
electrical  generation  and  fuel 
consumption  to  cover  the  calendar  year 
1977. 

A  number  of  comments  objected  to 
the  use  of  a  cost  calculation  formula 
with  reference  to  the  finding  on 
substantial  physical  modification  and 
the  proposed  25%  test  for  the  finding  on 
derating.  ERA  has  deleted  the  cost 
calculation  formula  and  further  revised 
the  basis  for  both  findings,  as  set  out  in 
§§  504.5  and  506.2  relating  to  the 
findings  ERA  must  make  in  issuing 
individual  prohibition  orders.  A 
discussion  of  the  reasons  for  these 
revisions  is  contained  in  the  section  of 
this  preamble  entitled  “Authority  to 
Prohibit  Where  Alternate  Fuel  Capacity 
Exists.” 

K.  Use  of  liquefied  natural  gas  (%  504.41) 

Section  312(i)  of  the  Act  provides  for  a 
permanent  exemption  for  the  use  of 
liquefied  natural  gas  (LNG)  by  certain 
powerplants.  To  qualify  for  the 
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exemption,  a  petitioner  must  obtain  a 
certification  from  the  Administrator  of 
the  Environmental  Protection  Agency 
(or  the  appropriate  State  air  pollution 
control  agency)  that  the  use  of  coal  by 
such  powerplant  as  a  primary  energy 
source  would  cause  or  contribute  to  a 
concentration  of  pollutants  for  which 
ambient  standards  are  being  exceeded 
and  would  result  in  a  violation  of  certain 
environmental  standards.  The  proposed 
rules  require  that  the  certification  be 
made  for  coal  or  any  available  coal 
derived  fuel.  Comments  were  received 
objecting  to  the  inclusion  of  alternate 
fuels  other  than  coal.  Section  103(a)(5)  of 
the  Act  defines  the  term  “coal”  to  mean 
“anthracite  and  bituminous  coal,  lignite, 
and  any  fuel  derivative  thereof.” 
Therefore.  ERA  has  not  changed  the 
requirement  in  adopting  these  rules. 

Comments  were  also  received 
objecting  to  a  proposed  criterion  of 
eligibility  for  the  exemption  that  the 
LNG  to  be  used  at  the  petitioner’s 
powerplant  be  produced  in  a  foreign 
country.  The  comments  suggested  that 
this  proposal  exceeded  the  requirements 
of  the  Act  and  placed  an  unnecessary 
burden  on  the  petitioner.  ERA  disagrees 
with  the  comments.  ERA  believes  that 
the  language  contained  in  section  312(i) 
of  the  Act  relating  to  LNG  must,  as  a 
matter  of  statutory  construction,  have  a 
meaning  independent  of  “natural  gas” 
since  FUA  is  premised  on  the  need  to 
preserve  natural  gas  because  supplies  in 
the  Unted  States  are  not  ample. 

An  interpretation  of  section  312(i) 
which  would  permit  a  use  of  natural  gas 
that  is  otherwise  prohibited  by  the  Act 
merely  because  the  gas  had  first  been 
converted  to  a  liquid  form  would  clearly 
frustrate  the  purposes  of  the  statute. 
Such  an  interpretation  would  construe 
section  312(i)  as  an  exemption  to  use 
natural  gas  by  another  name.  In  order  to 
give  section  312(i)  an  independent 
meaning  within  the  overall  structure  of 
the  Act,  ERA  believes  that  it  is 
necessary  to  grant  the  exemption  to  use 
LNG  only  where  such  fuel  is  a  net 
addition  to  domestic  supplies  of  natural 
gas.  Therefore,  ERA  is  adopting  a  rule 
that  the  LNG  to  be  used  at  the 
petitioner’s  powerplant  be  produced 
outside  of  the  continental  United  States. 

Commenters  also  objected  to  ERA’s 
proposal  that  from  time  to  time  the 
exemptions  would  be  reviewed  and 
terminated  when  ERA  finds  that  there  is 
an  available  supply  of  synthetic  fuel 
suitable  for  use  by  the  exempt 
powerplant.  ERA  had  deleted  this 
provision  from  the  rule  as  adopted,  but 
will  consider  on  a  case-by-case  basis 
the  inclusion  of  such  a  provision  as  a 
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term  and  condition  of  any  order  granting 
this  exemption. 

III.  Specific  Comments  Requested 

A.  Alternative  Cost  Calculation  for 
Substantially  Exceeds  /'§  503.5,  §  504.12, 

%  505.5,  §  506.12) 

Sections  503.5  and  505.5  of  the  Interim 
Regulations  for  New  Facilities 
Exemptions,  published  in  the  Federal 
Register  on  May  17, 1979,  and  §  §  504.12 
and  506.12  of  these  Interim  Regulations 
for  Existing  Facilities  provide  explicit 
procedures  for  determining  whether  the 
cost  of  using  alternate  fuel  substantially 
exceeds  the  cost  of  using  imported  oil. 
These  calculation  procedures  specify  the 
computation  of  the  cost  of  fuel  as  the 
cost  of  capital,  operations  and 
maintenance  and  delivered  fuel 
discounted  to  the  present. 

ERA  invites  comments  on  the  cost 
calculation  procedure  adopted  for  the 
Interim  Rule  and  two  variants, 
discussed  below.  In  particular,  the 
comments  should  address  the 
comparative  merits,  if  any,  of  the  cost 
calculation  procedures  as  adopted  in  the 
Interim  Rule  and  specified  in  the 
variants  as  applied  to  new  and  existing 
facilities. 

(1)  Cost  Calculation  Procedure 
Adopted  in  the  Interim  Rule.  The  cost 
calculation  procedures  adopted  for  the 
Interim  Rules  in  §  §  503.5,  504.12,  505.5, 
and  506.12  require  computation  of  a 
ratio  of  the  cost  of  using  alternate  fuel  to 
the  cost  of  using  imported  oil.  If  this 
ratio  exceeds  a  specified  index,  the  cost 
of  using  alternate  fuel  substantially 
exceeds  the  cost  of  using  imported  oil. 
The  costs  of  using  alternate  fuel  and 
imported  oil  are  based  upon  the 
petitioners’  current  price  of  alternate 
fuel  and  oil  (the  latter  is  subsequently 
adjusted  to  reflect  imported  oil  price). 
For  the  purposes  of  these  cost 
calculations,  these  fuel  prices  are  the 
same,  in  real  (uninflated)  dollars,  for  the 
life  of  the  facility.  Our  judgment  as  to 
the  change  in  future  prices  is  embedded , 
in  the  "substantially  exceeds  index” 
itself. 

For  these  Interim  Rules,  ERA  has  set 
this  “substantially  exceeds  index”  at  1.3. 
As  discussed  in  the  preamble  to  the 
Interim  Rule  published  on  May  17, 1979 
(44  FR  28953  and  29603),  ERA  set  this 
index  at  1.3  based  upon  our  judgment  as 
to  the  social  benefits  associated  with 
increased  alternate  fuel  use  and  future 
increases  in  the  gap  between  oil  and 
coal  prices. 

(2)  Variant  #1 — Ratio  with  Explicit 
Trajectory.  Under  this  varaint, 
computation  of  a  ratio  of  the  cost  of 
using  alternate  fuel  to  the  cost  of  using 


imported  oil  would  be  required  as  in  the 
Interim  Rules.  However,  ERA  would 
specify  an  explicit  price  difference 
trajectory — the  annual  percentage  rate 
at  which  the  gap  between  imported  oil 
and  coal  prices  would  increase.  The 
applicant  would  then  adjust  the  annual 
cost  of  imported  oil  to  appropriately 
reflect  the  specified  increase  in  the 
imported  oil/coal  price  gap.  The 
substantially  exceeds  index  would  then 
be  restricted  to  reflect  our  judgment  of 
the  social  benefits  associated  with 
increased  alternate  fuel  use. 

(3)  Variant  #2 — Net  Present  Value 
with  Explicit  Trajectory.  Under  this 
variant,  rather  than  computing  a  ratio  of 
the  cost,  as  in  the  Interim  Rule,  the 
applicant  would  compute  the  difference 
in  the  cost  of  using  alternate  fuel  and  the 
cost  of  using  oil.  An  exemption  would  be 
allowed  when  the  cost  of  using  alternate 
fuel  is  greater  than  the  cost  of  using  oil; 
the  imported  oil  price  would  be  adjusted 
by  a  specified  dollar  increment  to  reflect 
our  judgment  of  the  social  benefit  of 
increased  alternate  fuel  use.  In  addition, 
as  in  variant  #1,  the  oil  price  would 
reflect  imported  oil  price  adjusted  on  an 
annual  basis  for  speciHed  increase  in 
the  imported  oil/coal  price  gap.  The  cost 
of  using  alternate  fuel  and  oil  would  be 
computed  as  adopted  in  the  Interim 
Rule,  except  for  the  specified  increases 
in  the  oil  price. 

B.  Terms  and  Conditions  (%%  503.12, 
504.17,  505.9,  506.16). 

Sections  214  and  314  of  FUA  provide 
the  authority  to  impose  terms  and 
conditions  upon  granting  an  exemption. 
ERA  has  in  the  past  required,  as  a 
condition  of  exemptions  granted  to  new 
facilities  permitting  the  use  of  oil  or  gas, 
that  such  facilities  be  constructed  with 
the  capability  to  use  specified  liquid 
and/or  gaseous  alternate  fuels.  ERA  is 
considering  adopting  this  requirement  as 
a  generic  condition  for  all  exemptions 
granted.  ERA  is  also  considering 
specifying  the  petroleum  or  natural  gas 
fuel  that  the  facility  would  be  permitted 
to  use  and  requiring  that  a  new  facility 
have  the  capability  to  bum  a  wide 
variety  of  petroleum  and  gaseous  fuels. 

We  solicit  comments  on  these 
proposals. 

IV.  Amendments. 

ERA  is  making  several  amendments  to 
its  previously  issued  Interim  Rules  in 
order  to  provide  for  a  more  complete 
implementation  of  FUA  and  to  correct 
certain  oversights  made  in  the  previous 
rules.  Each  change  is  discussed  below  in 
the  order  in  which  it  appears  in  the 
regulations. 


A.  Definition  of  “Combined cycle  unit" 

(%  500.2(a)) 

ERA  is  substituting  the  term  "boiler” 
for  “steam  turbine  units”  to  more 
accurately  reflect  the  technical  make-up 
of  a  combined  cycle  unit. 

B.  Definition  of  "major  fuel-burning 
installation" (%  500.2(a)) 

Excluded  from  the  definition  of  major 
.  fuel-burning  installation  are  pumps  or 
compressors  used  for  certain  purposes 
provided  a  certification  of  such  use  has 
been  submitted  to  ERA.  ERA  has 
amended  the  definition  to  clarify  when 
such  a  certification  is  required  and  the 
information  necessary  to  satisfy  this 
requirement. 

C.  Definition  of  “Primary  energy 
source” (%  500.2(a)) 

In  the  May  15, 1979,  Federal  Register 
(44  FR  28532),  ERA  discussed  the 
exclusion  from  consideration  as  a 
primary  energy  source  the  amount  of 
fuel  used  for  the  purposes  enumerated  in 
section  103(a)(15)(A)  of  the  Act  equal  in 
total  to  five  percent  of  the  total  energy 
in  Btu’s  consumed  per  year  by  the 
particular  unit.  However,  in  §  500.2(a) 
under  the  definition  of  primary  energy 
source,  ERA  excluded  up  to  five  percent 
of  the  unit’s  current  year  Btu  output. 

ERA  is  now  amending  the  regulation  by 
deleting  the  term  "output”  and  inserting 
in  its  place  "input,”  thereby  resolving 
the  inconsistency  between  the  preamble 
discussion  and  the  regulation. 

D.  Aggregation  of  Existing  Facilities 
(%  5(X).2  (c)  and  (d)) 

In  the  May  15, 1979,  Federal  Register 
(44  FR  28530,  28542-28543),  we  reserved 
§§  500.2  (c)(3)  and  (d)(3)  for  the  criteria 
we  would  employ  in  aggregating  existing 
facilities  at  a  single  site  in  order  to 
determine  if  they  constitute  a 
powerplant  or  an  MFBI,  subject  to  the 
provisions  of  Title  III  of  FUA.  We  are 
now  adopting  regulations  setting  forth 
such  criteria  in  this  Interim  Rule. 

We  previously  adopted,  in  §§  500.2 
(c)(1)  and  (d)(1),  the  criteria  to  be  used 
for  aggregating  a  combination  of  new 
and  existing  units  at  a  single  site,  and,  in 
§  §  500.2  (c)(2)  and  (d)(2),  the  criteria  for 
aggregating  a  combination  of  two  or 
more  new  units  at  a  single  site.  As 
explained  in  greater  detail  in  those 
sections,  ERA  will  aggregate  toward  the 
250  million  Btu’s  per  hour  threshold,  in 
the  case  of  a  combination  of  new  and 
existing  units  at  a  site,  only  those 
existing  units  with  a  heat  input  rate 
equal  to  or  greater  than  100  million  Btu’s 
per  hour;  and,  in  the  case  of  a 
combination  of  new  units  at  a  site,  only 
those  units  with  a  heat  input  rate  equal 
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to  or  greater  than  50  million  Btu’s  per 
hour.  Where  either  of  the  foregoing 
combinations  of  units  attains  or  exceeds 
the  250  million  Btu’s  per  hour  heat  input 
threshold  at  a  single  site,  ERA  will 
consider  each  of  the  constituent 
facilities  to  be  an  MFBI  or  powerplant, 
subject  to  applicable  prohibitions  of  the 
Act. 

For  purposes  of  coverage  under  Title 
III  of  FUA,  if  you  have  two  or  more 
existing  units  in  combination  at  a  single 
site,  ERA  will  aggregate  toward  the  250 
million  Btu’s  per  hour  threshold  any 
such  units  having  a  heat  input  rate  equal 
to  or  greater  than  50  million  Btu’s  per 
hour.  When  aggregated  in  accordance 
with  this  criterion,  ERA  will  consider  all 
units  contributing  to  attainment  of  and/ 
or  surpassing  the  250  million  Btu’s  per 
hour  threshold,  to  be  either  existing 
powerplants  or  existing  MFBI’s  subject 
to  the  prohibitions  of  Title  III  of  the  Act. 

ERA’S  application  by  order  or  rule  of 
the  Title  III  prohibitions  authorized  by 
sections  301  (b)  and  (c)  and  302  of  the 
Act,  is  discretionary.  ^A  does  not 
believe  it  would  be  appropriate  to 
categorically  exclude  from  aggregation 
existing  units  with  heat  input  rates 
between  50-100  million  Btu’s  per  hour 
since  the  foregoing  discretionary 
prohibitions  under  Title  III  are 
predicated  upon  ERA  findings  of 
technical  capability  (or,  in  the  case  of 
mixtures,  technical  feasibility)  and 
financial  feasibility  to  burn  an  alternate 
fuel.  While  such  units  may,  in 
combination,  be  MFBI’s  or  powerplants, 
you  will  not  be  prohibited  under  these 
sections  from  using  petroleum  or  natural 
gas  in  the  units  if  ERA,  because  of  the 
characteristics  of  your  existing  facility, 
cannot  meet  its  statutory  burden  of 
proving  these  findings. 

ERA  therefore  believes  that  the  50 
million  Btu’s  per  hour  heat  input  floor 
for  the  aggregation  of  existing  facilities 
at  a  single  site  provides  a  reasonable 
accommodation  which  will  carry  out  the 
purposes  of  the  Act  to  reduce  the 
consumption  of  petroleum  and  natural 
gas.  while  avoiding  any  severe  economic 
impacts  caused  by  the  conversion  of 
small  facilities. 

The  above  represent  ERA’s  present 
regulatory  criteria  governing  the 
aggregation  of  units  for  purposes  of 
determining  their  coverage  under  the 
Act.  We  may,  in  the  future,  lower  any  of 
the  aggregation  floors.  For  existing 
facilities,  such  a  reduction  might  result 
from  the  development  and  refinement  of 
technology  for  the  conversion  of  smaller 
petroleum  and  natural  gas-fired  facilities 
to  the  use  of  alternate  fuels  as  a  primary 
energy  source.  ERA  solicits  your 
comments,  on  a  continuing  basis,  on  the 


feasibility  and  economics  of  such 
developing  technologies. 

E.  Requests  for  a  Public  Hearing 
(%  501.33) 

ERA  hereby  amends  section  502.33  of 
the  interim  regulations  issued  May  8, 
1979,  44  FR  28530,  in  order  to  extend  the 
period  of  time  within  which  a  petitioner 
for  an  exemption,  a  proposed 
prohibition  order  recipient,  or  any 
interested  person,  may  file  a  request  for 
a  public  hearing  from  21  days  to  45  days. 

In  the  case  of  a  petition  for  an 
exemption  from  a  prohibition  imposed 
either  by  the  Act  or  by  a  final  rule  or 
order  issued  by  ERA  to  an  existing 
facility  under  Title  III  of  FUA.  this  45- 
day  period  commences  when  notice  of 
the  filing  of  a  petition  is  published  in  the 
Federal  Register  in  accordance  with 
§  501.64.  In  the  case  of  a  proposed 
prohibition  order,  the  45-day  period  in 
which  to  request  a  public  hearing 
commences  upon  the  publication  of  the 
notice  of  availability  of  the  Tentative 
Staff  Report. 

F.  Procedures  for  the  Issuance  of 
Prohibition  Orders  to  Existing  Facilities 
fU  501.51  and  501.52) 

ERA  is  amending  subpart  E  of  Part  501 
by  adding  §§  501.51  and  501.52  to 
provide  a  description  of  the  procedures 
ERA  will  employ  to  issue  prohibition 
orders  to  existing  powerplants  and 
installations.  These  procedures  are 
discussed  in  great  detail  in  ^art  II  of  this 
preamble. 

G.  Cost  Calculation  for  Powerplants 
/§  503.5) 

Section  503.5(4)(i)(B)  provides 
procedures  for  computing  the  cost  of 
using  alternate  fuel  and  cost  of  using 
imported  oil  based  on  the  operations  of 
all  powerplants  in  your  electric  region. 
We  have  amended  this  section  to  state, 
that  in  the  event  the  cost  of  using 
imported  oil  (according  to  the 
procedures  specified  in  these 
regulations)  is  negative  or  zero,  the 
determination  of  substantially  exceeds 
will  be  made  on  a  case-by-case  basis. 

H.  Site  limitations  exemption  /§  §  503.22 
and  503.33) 

In  order  to  correct  an  oversight  and  to 
provide  consistency  in  the  treatment  of 
exemptions  to  powerplants  and 
installations  on  the  basis  of  site 
limitations.  ERA  is  amending  both  the 
temporary  and  permanent  exemptions 
for  powerplants  to  state  that  the  lack  of 
adequate  land  is  one  of  the  limitations 
which  could  establish  eligibility  for  a 
site  limitation  exemption. 


V.  Clarifications. 

In  the  May  15, 1979,  Federal  Register, 
ERA  discussed  the  treatment  of  internal 
combustion  engines  used  for  the 
generation  of  electricity  (44  FR  28532).  In 
the  discussion,  ERA  stated  that  an 
internal  combustion  engine  used  for  the 
generation  of  electricity  is  neither  an 
MFBI  nor  an  electric  powerplant.  It  must 
be  emphasized,  however,  that  this 
exclusion  from  FUA  coverage  pertains 
only  to  internal  combustion  engines 
used  for  the  generation  of  electricity  for 
sale  or  exchange. 

Both  the  interim  regulations  issued  on 
May  8. 1979  (44  FR  28950.  May  17. 1979) 
and  the  regulations  issued  herewith 
provide  for  an  exemption  based  upon 
certain  site  limitations  (§§  503.22,  503.33, 
504.22,  504.32,  505.12,  505.23,  506.22  and 
506.32).  Under  the  provisions  of  these 
regulations  a  siting  problem  relating  to 
the  installation  or  operation  of  pollution 
control  devices  would  certainly  be 
considered  a  qualifying  site  limitation. 
Furthermore,  under  §§  504.25  and  506.25 
(Innovative  Technology  exemptions)  the 
development  of  innovative  pollution 
control  devices  or  techniques  would 
qualify  a  petitioner  for  the  exemption. 

VI.  Procedural  Matters. 

A  regulatory  analysis  of  this  Interim 
Rule,  as  contemplated  by  Executive 
Order  No.  12044,  is  contained  within  the 
draft  regulatory  analysis  of  the 
regulations  regarding  new  facilities 
proposed  on  November  9. 1978,  43  FR 
53974.  A  Final  Environmental  Impact 
Statement  (FEIS)  has  been  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  Both  the  draft 
regulatory  analysis  and  the  FEIS  may  be 
obtained  from  ERA.  2000  M  Street,  NW., 
Room  B-110,  Washington,  D.C.  20461, 
(202)  634-2170. 

These  revised  rules  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  under 
the  provisions  of  the  Federal  Reports 
Act.  Any  compliance  with  the  data 
collection  provisions  of  these  Interim 
Rules  may  require  revisions  or  additions 
as  a  result  of  OMB's  action. 

(Department  of  Energy  Organization  Act. 

Pub.  L.  95-91,  91  Stat.  565  (42  U.S.C.  7101  et 
seq.):  Powerplant  and  Industrial  Fuel  Use  Act 
of  1978.  Pub.  L.  95-620,  92  Stat.  3289  (42  U.S.C. 
8301  et  seq.):  E.0. 12009.  42  FR  46267) 

In  consideration  of  the  foregoing, 

Parts  500,  501  and  503,  Subchapter  E, 
“Alternate  Fuels"  of  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations  are 
amended,  and  Parts  504  and  506  of 
Subchapter  E,  as  proposed  on  January 
29. 1979,  are  hereby  revised  and  adopted 
effective  August  20. 1979. 
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Issued  in  Washington,  D.C.,  July  11, 1979. 
David  J.  Bardin, 

Administrator,  Economic  Regulatory 
Administration. 

PART  500— POLICY  AND  DEFINITIONS 

1.  Section  500.2  (a)  is  amended  by  the 
definition  of  "combined  cycle  unit”  to 
read  as  follows: 

§  500.2  Definitions.  [Amended] 

(a)  General  definitions. 

***** 

“Combined  cycle  unit"  means  an 
electric  power  generating  unit  that 
consists  of  a  combination  of  one  or  more 
combustion  turbine  units  and  one  or 
more  boilers  with  a  substantial  portion 
of  the  required  energy  input  of  the 
boiler(s)  provided  by  the  exhaust  gas 
from  the  combustion  turbine  unit(s).  Use 
of  small  amounts  of  supplemental  firing 
for  the  boiler  does  not  preclude  the  unit 
from  being  a  combined  cycle  unit. 
***** 

2.  In  §  500.2(a),  the  definition  of 
"major  fuel  burning  installation”  is 
revised  to  read  as  follows: 

"Major  fuel  burning  installation,” 
“installation,"  and  “MFBI”  do  not 
include — 

(1)  *  *  * 

(2)*  *  * 

Such  certification  must  be  made  for 
all  units  with  a  design  energy  input  rate 
of  50  million  Btu’s  per  hour  or  greater 
and  which  consume  petroleum  or 
natural  gas.  The  following  information  is 
required: 

(i)  Unit  size  in  Btu  input: 

(ii)  Equipment  function;  and 

(iii)  Unit  location,  including  all 
information  which  geographically 
locates  the  unit. 

3.  In  §  500.2(a),  the  definition  of 
"primary  energy  source,"  is  amended  by 
deleting  in  subparagraph  (1)  the  word 
"output”  and  inserting  in  its  place  the 
word  “input.” 

4.  Section  500.2(c)  is  amended  by 
adding  a  subparagraph  (3)  to  read  as 
follows: 

(c)  Criteria  for  determining  if  your 
electric  generating  unit  is  to  be 
aggregated  and  is  a  powerplant.  *  *  * 

(3)  Existing  Units.  If  you  have  two  or 
more  existing  electric  generating  units 
on  a  single  site,  ERA  will  aggregate 
towards  the  250  million  BTUs  per  hour 
threshold  any  existing  unit  with  a  heat 
input  rate  equal  to  or  greater  than  50 
million  BTUs  per  hour. 
***** 

5.  Section  500.2(d)  is  amended  by 
adding  a  subparagraph  (3)  to  read  as 
follows: 


(d)  Criteria  for  determining  if  your 
industrial  unit  is  to  be  aggregated  and  is 
an  MFBI.  *  *  * 

(3)  Existing  Units.  If  you  have  two  or 
more  units  on  a  single  site,  ERA  will 
aggregate  towards  the  250  million  BTUs 
per  hour  threshold  any  existing  unit  with 
a  heat  input  rate  equal  to  or  greater  than 
50  million  BTUs  per  hour. 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

6.  Section  501.33  is  revised  to  read  as 
follows: 

§  501.33  Requests  for  a  public  hearing. 

In  the  case  of  a  petition  for  an 
exemption  from  a  prohibition  imposed 
either  by  the  Act  or  by  a  final  rule  or 
order  issued  by  ERA  to  an  existing 
facility  under  Title  III  of  FUA,  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing  in  accordance  with  section  701 
of  FUA  within  45  days  after  the  notice  of 
the  filing  of  a  petition  is  published  in  the 
Federal  Register.  In  the  case  of  a 
proposed  prohibition  rule  or  order,  the 
45  day  period  in  which  to  request  a 
public  hearing  shall  commence  upon  the 
publication  of  the  notice  of  availability 
of  the  Tentative  Staff  Report.  This  time 
limit  may  be  extended  at  the  discretion 
of  ERA.  Your  request  for  a  public 
hearing  must  include  a  description  of 
your  interest  in  the  issue  or  issues 
involved,  and  an  outline  of  the 
anticipated  content  of  your  presentation. 
Your  request  should,  to  the  extent  that 
you  can,  identify  any  witnesses  that  you 
contemplate  presenting  at  the  hearing 
and  include,  if  possible,  a  summary  of 
their  anticipated  testimony  and  of  the 
purpose  for  that  testimony. 

7.  Subpart  E  of  Part  501  is  amended  by 
adding  §§  501.51  and  501.52  which  read 
as  follows: 

Subpart  E— Prohibition  Ruies  and 
Orders 

***** 


§  501.51  Prohibition  by  order— Existing 
powerplants. 

(a)  ERA  may  prohibit  by  order  the  use 
of  petroleum  or  natural  gas  as  a  primary 
energy  source  or  in  amounts  in  excess  of 
the  minimum  amount  necessary  to 
maintain  reliability  of  operation 
consistent  with  reasonable  fuel 
efficiency  in  an  existing  powerplant  if: 

(1)  That  powerplant  has  not  been 
identified  as  a  member  of  a  category 
subject  to  a  final  prohibition  rule  at  the 
time  of  the  issuance  of  such  order. 

(2)  The  requirements  of  section  504.5 
have  been  met. 


(3)  You  have  not  demontrated  that  you 
would  have  been  granted  an  exemption 
for  your  powerplant  if  the  prohibition 
had  been  established  by  rule.  If  your 
powerplant  would  have  been  granted  a 
temporary  exemption,  however,  ERA 
may  issue  you  a  final  order  which'  will 
take  effect  at  such  time  as  the  temporary' 
exemption  would  have  terminated. 

(4)  In  any  case  in  which  an  order  is 
not  issued  by  reason  of  paragraph  (a)(3) 
of  this  section,  or  in  which  the  effective 
date  of  such  order  is  delayed  under  such 
paragraph,  ERA  shall  take  such  steps  as 
may  be  necessary  to  assure  the 
powerplant  involved  complies  with  the 
same  requirements  (including  provisions 
of  section  314(a)  of  FUA)  as  would  have 
been  applicable  if  an  exemption  had 
been  granted  based  upon  the  grounds 
for  which  the  order  is  not  issued  or  the 
effective  date  is  delayed. 

(b)  Notice  of  order,  and  public 
participation.  (1)  Prior  to  the  issuance  of 
a  proposed  order  to  an  existing 
powerplant,  ERA  may  hold  a  conference 
pursuant  of  §  501.32  of  these  regulations. 

(2)  Pursuant  to  section  701  of  FUA, 
prior  to  the  issuance  of  a  final  order  to 
an  existing  powerplant,  ERA  shall 
publish  a  proposed  order  in  the  Federal 
Register,  together  with  a  statement  of 
the  reasons  for  the  order.  In  the  case  of 
a  proposed  order  that  would  prohibit  the 
use  of  petroleum  or  natural  gas  as  a 
primary  energy  source,  the  finding 
required  by  Section  302(a)(1)  of  the  Act 
shall  be  published  with  such  proposed 
order. 

(3)  ERA  shall  provide  a  period  for  the 
submission  of  written  comments  of  at 
least  three  months  after  the  date  of  the 
proposed  order.  During  this  period,  the 
recipient  of  the  proposed  order  and  any 
other  interested  person  must  submit  any 
evidence  relating  to  each  of  the  findings 
that  ERA  is  required  to  make  under 
Section  302(a)  of  the  Act.  A  proposed 
order  recipient  will  not  be  allowed  to 
submit  evidence  relating  to  the  findings 
which  it  did  not  submit  during  this  three 
month  period  unless  materials  submitted 
after  the  period  (i)  could  not  have  been 
submitted  during  the  period  through  the 
exercise  of  due  diligence,  (ii)  address 
material  changes  in  fact  or  law 
occurring  after  the  close  of  the  period,  or 
(iii)  consist  in  amplification  or  rebuttal 
occasioned  by  the  subsequent  course  of 
the  proceeding.  The  order  recipient  must 
during  this  period  identify  any 
exemptions  for  which  the  unit  in 
question  may  qualify,  but  the  recipient 
need  not  during  this  period  submit 
evidence  attempting  to  demonstrate 
qualifications  for  the  exemption.  An 
extension  of  the  three  month  time  period 
may  be  granted  in  ERA’s  discretion. 
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(4)  Subsequent  to  the  end  of  the  three 
month  comment  period,  ERA  will  issue  a 
notice  of  whether  ERA  intends  to 
proceed  with  the  Prohibition  Order 
proceeding. 

(5)  An  owner  or  operator  of  a 
powerplant  that  may  be  subject  to  an 
order  may  demonstrate  prior  to  issuance 
of  a  final  prohibition  order  that  the 
powerplant  would  qualify  for  an 
exemption  if  the  prohibition  had  been 
established  by  rule.  Such  demonstration 
shall  be  submitted  within  three  months 
of  the  issuance  of  the  notice  of  intention 
to  proceed  with  the  Prohibition  Order. 
ERA  will  not  delay  the  issuance  of  a 
final  prohibition  order  or  stay  the 
effective  date  of  such  an  order  for  the 
purpose  of  determining  whether  a 
proposed  order  recipient  qualifies  for  a 
particular  exemption  unless  the 
demonstration  of  qualification  is 
submitted  prior  to  or  during  the  second 
three-month  period,  or  unless  materials 
submitted  after  the  period  (i)  could  not 
have  been  submitted  during  the  period 
through  the  exercise  of  due  diligence,  (ii) 
address  material  changes  in  fact  or  law 
occurring  after  the  close  of  the  period,  or 
(iii)  consist  in  amplification  or  rebuttal 
occasioned  by  the  subsequent  course  of 
the  proceeding.  An  extension  of  this 
time  period  may  be  granted  in  ERA'S 
discretion. 

(6)  Subsequent  to  the  end  of  the 
second  three  month  period,  ERA  will,  if 
it  intends  to  issue  a  final  prohibition 
order,  prepare  and  issue  notice  of 
availability  of  a  tentative  staff  decision. 
Interested  persons  wishing  a  hearing 
must  request  a  hearing  within  fourteen 
days  after  issuance  of  the  notice  of 
availability  of  the  tentative  staff 
decision. 

(7)  If  a  hearing  has  been  requested, 
ERA  shall  provide  interested  persons 
with  an  opportunity  to  present  oral  data, 
views  and  arguments  at  a  public  hearing 
held  in  accordance  with  Subpart  C  of 
this  part.  Hearing  will  consider  the 
Findings  which  ERA  must  make  in  order 
to  issue  a  final  prohibition  order  and 
any  exemption  for  which  the  proposed 
order  recipient  submitted  its 
demonstration  in  accordance  with 
subparagraph  (5)  of  this  paragraph. 

(8)  Upon  request  by  the  recipient  of 
the  proposed  prohibition  order,  the 
combined  public  comment  periods 
provided  for  in  this  section  may  be 
reduced  to  a  minimum  of  45  days  from 
the  time  of  publication  of  the  proposed 
order. 

(c)  Record  and  decision  to  issue  a 
final  order.  (1)  ERA’s  record  will  consist 
of  all  relevant  evidence  presented  at  the 
public  hearing,  the  written  comments, 
and  any  other  relevant  information  in 


the  possession  of  ERA  and  made  a  part 
of  the  record  of  the  proceeding.  ERA  will 
base  its  determination  to  issue  an  order 
on  consideration  of  the  whole  record  or 
those  parts  thereof  cited  by  a  party  and 
supported  by  and  in  accordance  with 
reliable,  probative  and  substantial 
evidence. 

(2)  ERA  shall  include  in  the  final  order 
a  written  statement  of  the  pertinent 
facts,  a  statement  of  the  basis  upon 
w'hich  the  final  order  is  issued,  a 
recitation  of  the  conclusions  regarding 
the  required  findings  and  qualifications 
for  exemptions.  The  final  order  shall 
state  the  effective  date  of  the  prohibition 
contained  therein.  If  it  is  demonstrated 
that  the  facility  would  have  been 
granted  a  temporary  exemption,  the 
effective  date  of  the  final  order  shall  be 
delayed  until  such  time  as  the  temporary 
exemption  would  have  terminated. 

(31  ERA  may  enclose  with  a  copy  of 
the  final  order  a  schedule  of  steps  that 
should  be  taken  by  a  stated  date  (a 
compliance  schedule)  to  ensure  that  the 
affected  powerplant  will  be  able  to 
comply  with  the  prohibitions  stated  in 
the  order  by  the  effective  date.  The 
compliance  schedule  may  require  the 
affected  person  to  take  steps  with 
regard  to  a  unit  60  days  after  service  of 
the  final  order. 

(4)  A  copy  of  the  final  order  and  a 
summary  of  the  basis  therefor  will  be 
published  in  the  Federal  Register.  The 
order  will  become  effective  60  days  after 
issuance. 

§  501.52  Prohibition  by  order — Existing 
installations. 

(a)  ERA  may  prohibit  by  order  the  use 
of  petroleum  or  natural  gas  as  a  primary 
energy  source  or  in  amounts  in  excess  of 
the  minimum  amount  necessary  to 
maintain  reliability  of  operation 
consistent  with  reasonable  fuel 
efficiency  in  an  existing  major  fuel 
burning  installation  if: 

(1)  That  installation  has  not  been 
identified  as  a  member  of  a  category 
subject  to  a  final  prohibition  rule  at  the 
time  of  the  issuance  of  such  order. 

(2)  The  requiremfents  of  §  506.2  have 
been  met. 

(3)  You  have  not  demonstrated  that 
you  would  have  been  granted  an 
exemption  for  your  installation  if  the 
prohibition  had  been  established  by 
rule.  If  your  installation  would  have 
been  granted  a  temporary  exemption, 
however,  ERA  may  issue  you  a  final 
order  which  will  take  effect  at  such  time 
as  the  temporary  exemption  would  have 
terminated. 

(4)  In  any  case  in  which  an  order  is 
not  issued  by  reason  of  paragraph  (a](3] 
of  this  section,  or  in  which  the  effective 


date  of  such  order  is  delayed  under  such 
paragraph,  ERA  shall  take  such  steps  as 
may  be  necessary  to  assure  the 
installation  involved  complies  with  the 
same  requirements  {including  provisions 
of  section  314(a]  of  FUA]  as  would  have 
been  applicable  if  an  exemption  had 
been  granted  based  upon  the  grounds 
for  which  the  order  is  not  issued  or  the 
effective  date  is  delayed. 

(b)  Notice  of  order,  and  public 
participation.  (1)  Prior  to  the  issuance  of 
a  proposed  order  to  an  existing 
installation,  ERA  may  hold  a  conference 
pursuant  to  §  501.32  of  these  regulations. 

(2)  Pursuant  to  section  701  of  FUA, 
prior  to  the  issuance  of  a  final  order  to 
an  existing  installation,  ERA  shall 
publish  a  proposed  order  in  the  Federal 
Register,  together  with  a  statement  of 
the  reasons  for  the  order.  In  the  case  of 
a  proposed  order  that  would  prohibit  the 
use  of  petroleum  or  natural  gas  as  a 
primary  energy  source,  the  finding 
required  by  Section  302(a)(l]  of  the  Act 
shall  be  published  with  such  proposed 
order. 

(3)  ERA  shall  provide  a  period  for  the 
submission  of  written  comments  of  at 
least  three  months  after  the  date  of  the 
proposed  order.  During  this  period,  the 
recipient  of  the  proposed  order  and  any 
other  interested  person  must  submit  any 
evidence  relating  to  each  of  the  findings 
that  ERA  is  required  to  make  under 
Section  302(a]  of  the  Act.  A  proposed 
order  recipient  will  not  be  allowed  to 
submit  evidence  relating  to  the  findings 
which  it  did  not  submit  during  this  three 
month  period  unless  materials  submitted 
after  the  period  (i)  could  not  have  been 
submitted  during  the  period  through  the 
exercise  of  due  diligence,  (ii)  address 
material  changes  in  fact  or  law 
occurring  after  the  close  of  the  period,  or 
(iii)  consist  in  amplification  or  rebuttal 
occasioned  by  the  subsequent  course  of 
the  proceeding.  The  order  recipient  must 
during  this  period  identify  any 
exemptions  for  which  the  unit  in 
question  may  qualify,  but  the  recipient 
need  not  during  this  period  submit 
evidence  attempting  to  demonstrate 
qualifications  for  the  exemption.  An 
extension  of  the  three  month  time  period 
may  be  granted  in  ERA’s  discretion. 

(4)  Subsequent  to  the  end  of  the  three 
month  comment  period,  ERA  will  issue  a 
notice  of  whether  ERA  intends  to 
proceed  with  the  Prohibition  Order 
proceeding. 

(5)  An  owner  or  operator  of  an 
installation  that  may  be  subject  to  an 
order  may  demonstrate  prior  to  issuance 
of  a  final  prohibition  order  that  the 
installation  would  qualify  for  an 
exemption  if  the  prohibition  had  been 
established  by  rule.  Such  demonstration 
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shall  be  submitted  within  three  months 
of  the  issuance  of  the  notice  of  intention 
to  proceed  with  the  Prohibition  Order. 
ERA  will  not  delay  the  issuance  of  a 
final  prohibition  order  or  stay  the 
effective  date  of  such  an  order  for  the 
purpose  of  determining  whether  a 
proposed  order  recipient  qualifies  for  a 
particular  exemption  unless  the 
demonstration  of  qualification  is 
submitted  prior  to  or  during  the  second 
three-month  period,  or  unless  materials 
submitted  after  the  period  (i)  could  not 
have  been  submitted  during  the  period 
through  the  exercise  of  due  diligence,  (ii) 
address  material  changes  in  fact  or  law 
occurring  after  the  close  of  the  period,  or 
(iii)  consist  in  amplification  of  rebuttal 
occasioned  by  the  subsequent  course  of 
the  proceeding.  An  extension  of  this 
time  period  may  be  granted  in  ERA’S 
discretion. 

(6)  Subsequent  to  the  end  of  the 
second  three  month  period,  ERA  will,  if 
it  intends  to  issue  a  final  prohibition 
order,  prepare  and  issue  notice  of 
availability  of  a  tentative  staff  decision. 
Interested  persons  wishing  a  hearing 
must  request  a  hearing  within  fourteen 
days  after  issuance  of  the  notice  of 
availability  of  the  tentative  staff 
decision. 

(7)  If  a  hearing  has  been  requested 
ERA  shall  provide  interested  persons 
with  an  opportunity  to  present  oral  data, 
views  and  arguments  at  a  public  hearing 
held  in  accordance  with  Subpart  C  of 
this  part.  The  hearing  will  consider  the 
findings  which  ERA  must  make  in  order 
to  issue  a  final  prohibition  order  and 
any  exemption  for  which  the  proposed 
order  recipient  submitted  its 
demonstration  in  accordance  with 
subparagraph  (5)  of  this  paragraph. 

(8)  Upon  request  by  the  recipient  of 
the  proposed  prohibition  order,  the 
combined  public  comment  periods 
provided  for  in  this  section  may  be 
reduced  to  a  minimum  of  45  days  from 
the  time  of  publication  of  the  proposed 
order. 

(c)  Record  and  decision  to  issue  a 
final  order.  (1)  ERA’s  record  will  consist 
of  all  relevant  evidence  presented  at  the 
public  hearing,  the  written  comments, 
and  any  other  relevant  information  in 
the  possession  of  ERA  and  made  a  part 
of  the  record  of  the  proceeding.  ERA  will 
base  its  determination  to  issue  an  order 
on  consideration  of  the  whole  record  or 
those  parts  thereof  cited  by  a  party  and 
supported  by  and  in  accordance  with 
reliable,  probative  and  substantial 
evidence. 

(2)  ERA  shall  include  in  the  final  order 
a  written  statement  of  the  pertinent 
facts,  a  statement  of  the  basis  upon 
which  the  final  order  is  issued,  a 


recitation  of  the  conclusions  regarding 
the  required  findings  and  qualifications 
for  exemption.  The  final  order  shall 
state  the  effective  date  of  the  prohibition 
contained  therein.  If  it  is  demonstrated 
that  the  facility  would  have  been 
granted  a  temporary  exemption,  the 
effective  date  of  the  final  order  shall  be 
delayed  until  such  time  as  the  temporary 
exemption  would  have  terminated. 

(3)  ERA  may  enclose  with  a  copy  of 
the  final  order  a  schedule  of  steps  that 
should  be  taken  by  a  stated  date  (a 
compliance  schedule)  to  ensure  that  the 
affected  installation  will  be  able  to 
comply  with  the  prohibitions  stated  in 
the  order  by  the  effective  data.  The 
compliance  schedule  may  require  the 
affected  person  to  take  steps  with 
regard  to  a  unit  60  days  after  service  of 
the  final  order. 

(4)  A  copy  of  the  final  order  and  a 
summary  of  the  basis  therefor  will  be 
published  in  the  Federal  Register.  The 
order  will  become  effective  60  days  after 
issuance. 

PART  503— NEW  ELECTRIC 
POWERPLANTS 

8.  Section  503.5(d)(i)(B)  is  amended  by 
adding  a  footnote  No.  14  to  read  as 
follows: 

§  503.5  Cost  calculations  for  new 
powerplants. 

(d)  Information  on  parameters  used  in 
the  calculation.  *  *  * 

(4)(i)  *  ‘  * 

(B)  Determine  the  incremental 
increase  in  case  outlays  for  operations 
and  maintenance  expenses  and  fuel 
expenses  that  would  occur  in  your 
region  by  the  addition  of  the  power 
plant.  *  * 

9.  Section  503.22(a)(3)  is  amended  to 
read  as  follows: 

§  503.22  Site  limitations. 

(a)  *  *  * 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate 
fuel  would  be  unavailable; 

***** 

10.  Section  503.33(a)(3)  is  amended  to 
read  as  follows: 

§  503.33  Site  limitations. 

(a)  *  *  * 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate 
fuel  would  be  unavailable: 

***** 

In  10  CFR,  Chapter  II,  Subchapter  E, 
Part  504,  §§  504.2,  504.3,  and  504.5  in 


When  using  the  method  specified  in 
§  503.5(d](4](i)(B),  if  the  cost  of  using  imported  oil  as 
computed  by  equation  2  or  5  is  zero  or  negative,  the 
determination  of  substantially  exceeds  will  be  on  a 
case-by-case  basis. 


Subpart  B,  and  Subparts  C,  D,  and  E  and 
Part  506  are  revised  to  read  as  follows: 

PART  504— EXISTING  ELECTRIC 
POWERPLANTS 

Subpart  A— Restrictions  on  the  Use  of 
Petroleum 

Sec. 

504.1  Prohibition  against  the  increased  use 
of  petroleum.* 

Subpart  B— Prohibitions  and  System 
Compliance  Option 

504.2  Purpose  and  scope. 

504.3  Statutory  prohibitions. 

504.4  Electric  utility  system  compliance 
option.* 

504.5  Prohibitions  by  order  (case-by-case). 

Subpart  C— General  Requirements  for 
Exemptions 

504.10  Purpose  and  scope. 

504.11  Fuels  Decision  Report. 

504.12  Cost  calculation  for  existing 
powerplants. 

504.13  No  alternative  power  supply — 
general  requirement  for  permanent 
exemptions. 

504.14  [Reserved]. 

504.15  Use  of  mixtures — general 
requirement  for  permanent  exemptions. 

504.16  Use  of  fluidized  bed  combustion  not 
feasible — general  requirement  for 
permanent  exemptions. 

504.17  Terms  and  conditions;  compliance 
plans. 

Subpart  D— Temporary  Exemptions  for 
Existing  Powerplants 

504.20  Purpose  and  scope. 

504.21  Lack  of  alternate  fuel  supply. 

504.22  Site  limitations. 

504.23  Inability  to  comply  with  applicable 
environmental  requirements. 

504.24  Future  use  of  synthetic  fuels. 

504.25  Use  of  innovative  technologies. 

504.26  Public  interest  exemption. 

504.27  Retirement. 

504.28  Temporary  exemption  for 
powerplants  necessary  to  maintain 
reliability  of  service. 

504.29  Peakload  powerplants. 

Subpart  E— Permanent  Exemptions  for 
Existing  Powerplants 

504.30  Purpose  and  scope. 

504.31  Lack  of  alternate  fuel  supply. 

504.32  Site  limitations. 

504.33  Inability  to  comply  with  applicable 
environmental  requirements. 

504.34  State  or  local  requirements. 

504.35  Cogeneration. 

504.36  Permanent  exemption  for  certain  fuel 
mixtures  containing  natural  gas  or 
petroleum. 

504.37  Emergency  purposes. 

504.38  Peakload  powerplants. 

504.39  Intermediate  load  powerplants. 

504.40  Use  of  natural  gas  by  powerplants 
with  capacity  of  less  than  250  million 
BTUs  per  hour. 

504.41  Use  of  liquefied  natural  gas. 


*  Issued  May  8, 1979  (44  FR  28595,  May  15. 1979.) 

*  Issued  June  12. 1979  (44  FR  36002,  June  20, 1979.) 
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Authority:  Department  of  Energy 
Organization  Act,  Pub.  L  95-91,  91  btat  565 
(42  U.S.C.  7101  et  aeq.):  Powerplant  and 
Industrial  Fuel  Uae  Act  of  1978.  Pub.  L.  96-620 
.Stat.  3289  (42  U.S.C.  8301  et.  seq.);  E.0. 12009, 
(42  FR  46267). 

PART  504— EXISTING  ELECTRIC 
POWERPLANTS 

•  *  *  *  *  t 

Subpart  B— Prohibitions  and  System 
Compliance  Option 

§  504.2  Purpose  and  scope. 

This  subpart  sets  forth  the  statutory 
prohibitions  imposed  on  existing  electric 
powerplants.  The  prohibitions  set  forth 
in  this  subpart  apply  to  all  existing 
electric  powerplants,  as  defined  in 
§  500.2  unless  an  exemption  has  been 
granted  by  ERA  under  Subparts  D  and  E 
of  this  part.  Any  person  who  owns, 
controls,  rents,  or  leases  a  powerplant  is 
subject  to  the  prohibitions  imposed  and 
the  sanctions  provided  for  by  the  Act  or 
these  regulations. 

§  504.3  Statutory  prohibitions. 

(a)  Section  301(a)(1)  of  the  Act 
prohibits  the  use  of  natural  gas  as  a 
primary  energy  source  by  any  existing 
electric  powerplant  on  or  after  January 
1, 1990,  unless,  and  to  the  extent  that 
the  powerplant  is  granted  either  a 

'  temporary  or  permanent  exemption 
under  this  part  or  a  System  Compliance 
Option  has  been  approved. 

(b)  Section  301(a)(2)  of  the  Act 
prohibits  the  use  of  natural  gas  as  a 
primary  energy  source  in  any  existing 
electric  powerplant  before  January  1. 
1990  unless  it  used  natural  gas  as  a 
primary  energy  source  any  time  during 
Calendar  year  1977,  or  unless,  and  to  the 
extent  that,  the  powerplant  is  granted 
either  a  temporary  or  permanent 
exemption  under  subpart  D  or  E  of  this 
part. 

(c)  Section  301(a)(3)  of  the  Act 
prohibits  the  use  of  natural  gas  as  a 
primary  energy  source  in  any  existing 
electric  powerplant,  in  any  calendar 
year  before  19^,  in  greater  proportions 
than  the  average  yearly  proportion  of 
natural  gas  which: 

(1)  The  powerplant  used  as  a  primary 
energy  source  in  calendar  years  1974 
through  1976:  or 

(2)  If  the  powerplant  began  operations 
on  or  after  January  1, 1974,  the 
powerplant  used  as  a  primary  energy 
source  during  the  first  two  calendar 
years  of  its  operation. 

(d)  Any  prohibition  against  your  use 
of  natural  gas  or  after  January  1, 1990 


'  Subpart  A.  §  504.1  Prohibition  against  the 
increased  use  of  petroleum.  (Published  44  FR  26506. 
May  15. 1979). 


will  be  stayed  while  any  petition  you 
have  filed  for  an  exemption  is  resolved. 
The  stay  will  include  the  time  required 
for  judicial  review.  Your  petition  for 
exemption  may  be  filed  at  any  time  after 
May  8, 1979,  the  effective  data  of  FUA. 
but  it  must  be  filed  at  least  one  year 
before  the  date  the  prohibition  is  first  to 
take  effect. 

*  *  *  *  *  I 

§  504.5  Prohibitions  by  order  (case-by- 
case). 

(a)  ERA  may  prohibit,  by  order,  the 
use  of  natural  gas  or  petroleum  as  a 
primary  energy  source  in  an  existing 
electric  powerplant  if  ERA  finds  that: 

(1)  The  powerplant  has,  or  previously 
had,  the  technical  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source: 

(2)  The  powerplant  has  this  technical 
capability,  or  it  could  have  the  technical 
capability  again  without: 

(i)  A  substantial  physical  modification 
of  the  powerplant:  or 

(ii)  A  substantial  reduction  in  the 
rated  capacity  of  the  powerplant:  and 

(3)  It  is  financially  feasible  for  the 
powerplant  to  use  alternate  fuel  as  its 
primary  energy  source. 

(b)  ERA  must  make  a  proposed 
finding  regarding  the  technical 
capability  of  a  unit  to  use  alternate  fuel 
as  identified  in  paragraph  (a)(1)  of  this 
section  prior  to  the  date  of  publication 
of  the  notice  of  the  proposed  prohibition. 
ERA  will  publish  this  finding  in  the 
Federal  Register  along  with  the  notice  of 
the  proposed  prohibition. 

(c)  The  findings  enable  ERA  to  assess 
the  potential  impact  of  a  prohibition 
order  on  three  levels:  the  impact  on  the 
facility  itself,  the  impact  on  the 
economic  activity  which  the  steam  or 
electric  power  supports,  and  the  impact 
on  the  parent  firm  owning  the  site. 
Where  the  regulation  reflects  an 
emphasis  on  one  level  or  another  in  a 
particular  finding,  ERA  ha.4  based  such 
emphasis  on  the  terms  of  the  legislation, 
the  conference  report,  and  its  own 
identification  of  the  most  appropriate 
level  in  accordance  with  its  regulatory 
discretion, 

(d)  Technical  capability,  (1)  ERA  will 
consider  “technical  capability”  on  a 
case-by-case  basis.  In  making  this 
assessment  however,  ERA  will  only 
consider  the  characteristics  of  the  unit 
itself  and  will  not  ordinarily  consider 
the  nature  or  absence  of  appurtenances 
outside  the  unit.  ERA’S  major  concern  is 
the  ability  of  the  unit,  from  the  point  of 
fuel  intake,  to  physically  sustain 


'  §  504.4  Electric  utility  system  compliance 
option.  (Published  44  FR  36002,  June  20, 1979.) 


combustion  of  a  given  fuel  and  to 
maintain  heat  transfer.* 

(2)  ERA  considers  that  a  unit  “had” 
the  technical  capability  to  use  an 
alternate  fuel  if  the  unit  was  once  able 
to  bum  that  fuel  (regardless  of  whether 
the  unit  was  expressly  designed  to  bum 
that  fuel  or  whether  it  ever  actually  did 
bum  it)  but  is  no  longer  able  to  do  so  at 
the  present  due  to  temporary  or 
permanent  alterations  to  the  unit  itself.* 

(3)  A  unit  “has”  the  technical 
capability  to  use  an  alternate  fuel  if  it 
can  bum  an  alternate  fuel, 
notwithstanding  the  fact  that  minor 
adjustments  must  be  made  to  the  unit 
beforehand  or  that  pollution  control 
equipment  may  be  required  to  meet  air 
quality  requirements.* 

(e)  Substantial  physical  modification. 
ERA  will  make  its  determination  on 
whether  a  physical  modification  to  a 
unit  is  “substantial”  on  a  case-by-case 
basis.  ERA  will  consider  physical 
modifications  made  to  the  unit  as 
“substantial”  where  warranted  by  the 
magnitude  and  complexity  of  the 
engineering  task  or  where  the 
modification  would  impact  severely 
upon  operations  at  the  site.*  ERA  will 
not,  however,  assess  physical 
modifications  on  the  basis  of  cost  or  the 
installation  of  pollution  control  or  fuel 
handling  equipment. 

(f)  Substantial  reduction  in  rated 
capacity.  (1)  ERA  will  assess  units  for 


'  For  example,  ERA  will  examine  the  furnace 
configuration  and  ash  removal  capability  but  will 
not  normally  consider  the  need  to  install  pollution 
control  equipment  as  a  measure  of  technical 
capability.  Furthermore,  ERA  will  not  conclude  that 
the  absence  of  fuel  handling  equipment,  such  as 
conveyor  belts,  pulverizers,  or  unloading  facilities, 
bears  on  the  issue  of  a  unit's  "technical  capability" 
to  burn  an  alternate  fuel. 

*For  example,  a  unit  which  at  one  time  burned 
solid  coal,  but  which  could  no  longer  do  so  because 
its  coal  firing  ports  and  sluicing  channels  had  been 
cemented  over,  would  be  classified  as  having  “had" 
the  technical  capability  to  use  coal,  (The  question  of 
whether  it  again  "could  have"  such  capability 
without  "sub^stantial  physical  modification”  is  a 
separate  and  additional  question.) 

^  A  unit  designed  to  bum  natural  gas  also  “has" 
the  technical  capability  to  bum  medium  Btu  gas 
from  coal  (assuming  such  gas  is  available).  Also,  a 
unit  designed  to  bum  oil  may,  depending  upon  the 
chemical  characteristics,  be  a  unit  that  “has”  the 
technical  capability  to  bum  liquefied  coal  The  fact 
that  certain  minor  adjustments  may  be  necessary 
docs  not  render  this  a  “hypothetical"  as  opposed  to 
a  “real"  capability.  Even  an  oil  fired  unit  converting 
from  the  use  of  #2  distillate  to  #6  residual  oil  may 
be  required  to  adjust  or  replace  burner  nozzles  and 
add  soot  blowers.  ERA  views  these  alterations  as 
minor  adjustments  the  need  for  which  does  not 
render's  unit  incapable  of  burning  a  particular  fuel. 

*  Significant  alterations  affecting  the  furnace 
configuration  or  a  complete  respacing  of  the  tubes 
would  likely  fall  into  this  category.  A  combination 
of  modifications  involving  changes  required  for 
bottom  ash  removal,  related  construction  and 
engineering  work,  and  other  modifications  to  the 
boiler,  other  than  furnace  configurations  or  tube 
spacing  may.  in  some  circumstances,  cause 
modifications  to  be  considered  substantial 
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which  a  derating  of  10%  or  more  is 
claimed  on  a  case-by-case  basis.  ERA 
does  not  consider  a  derating  of  less  than 
10%  as  a  result  of  converting  a  unit  from 
oil  or  gas  to  an  alternate  fuel  to  be 
"substantial”  under  any  circumstances.® 

(2)  In  assessing  whether  unit  deratings 
of  10%  or  more  are  “substantial”,  ERA 
will  consider  the  impact  of  the  reduction 
in  available  capacity  on  the  system  as 
well  as  on  the  unit  itself.® 

(g)  Financial  feasibility.  (1)  U  is 
financially  feasible  for  your  powerplant 
to  use  an  alternate  fuel  as  its  primary 
energy  source  if;  the  cost  of  using  an 
alternate  fuel  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum  using  the  general  cost 
calculation  described  in  §  504.12  (a)  and 
(b)  of  the  regulations.  However,  in 
making  this  cost  calculation,  ERA  will 
use  your  firm’s  real  cost  of  capital’  as 
the  discount  rate  for  the  purpose  of 
computing  cost,  rather  than  the  average, 
real  cost  of  capital  required  for 
powerplants  as  specified  in  §  504.12  of 
these  regulations,  and 

(2)  You  may  seek  to  rebut  this 
presumption  by  evidence  that  despite 
good  faith  efforts  you  are  unable  to  raise 
the  capital  that  would  be  necessary  for 
the  conversion,  or  that  for  some  other 
economic  or  financial  reason, 
conversion  is  not  financially  feasible. 
The  standard  for  assessing  capital 
availability  will  be  identical  to  that 
specified  in  §  503.35  (inability  to  obtain 
adequate  capital). 

(3)  In  making  this  determination,  ERA 
will  consider  the  impact  of  the 
conversion,  including  other  conversions 
which  are  or  may  be  imposed  upon  the 
utility  system  by  the  Act. 

(h)  Mixtures  Finding.  (1)  If  ERA  finds 
that  it  is  technically  and  financially 
feasible  for  your  powerplant  to  use  a 
mixture  of  petroleum  or  natural  gas  and 
alternate  fuel  as  its  primary  energy 
source,  ERA  may  prohibit  you,  by  order, 


^Typically,  units  that  are  the  subject  of  a 
prohibition  order  will  not  have  installed  any 
operating  air  pollution  control  equipment  sufficient 
to  burn  coal  in  compliance  with  applicable 
environmental  equipments.  The  installation  and  use 
of  air  pollution  control  equipment  alone  can,  in 
many  cases,  produce  a  derating  of  close  to  10 
percent.  Moreover,  the  shift  to  coal  itself  will, 
because  of  differences  in  energy  density  and  fuel 
flow  characteristics  typically  involve  some  derating. 
Thus  if  a  derating  of  less  than  10  percent  could 
constitute  a  “substantial"  derating,  the  authority 
conferred  by  Congress  to  prohibit  by  order  could  be 
almost  entirely  nugatory. 

‘For  example,  ERA  may  find  that  the  derating  of 
a  unit  far  in  excess  of  10  percent  is  not  "substantial" 
if  it  produces  no  appreciable  effect  upon  the 
operations  of  a  facility  with  considerable  excess 
capacity. 

’  For  the  purposes  of  these  interim  regulations, 
you  must  compute  the  real  cost  of  capital  according 
to  the  procedures  outlined  in  Appendix  I  of  these 
regulations. 


from  using  petroleum  or  natural  gas  in 
amounts  exceeding  the  minimum 
amount  necessary  to  maintain  the 
reliability  of  your  operation  consistent 
with  maintaining  reasonable  fuel 
efficiency  of  the  mixture. 

(2)  In  making  the  technical  feasibility 
finding,  ERA  may  weigh  “physical 
modification”  or  “derating  of  the  unit;” 
but  these  considerations,  by  themselves, 
will  not  control  the  technical  feasibility 
finding.  A  technical  feasibility  finding 
might  be  made  notwithstanding  the  need 
for  substantial  physical  modification. 
The  economic  consequences  of  a 
substantial  physical  modification  are 
taken  into  account  in  determining 
financial  feasibility. 

(3)  The  authority  of  ERA  implemented 
under  this  section  should  not  be 
confused  with  the  two  other  fuel  mixture 
provisions  of  these  regulations.  One  is 
the  requirement  that  petitioners  for 
permanent  exemptions  need 
demonstrate  that  the  use  of  a  mixture  of 
natural  gas  or  petroleum  and  an 
alternate  fuel  is  not  economically  or 
technically  feasible  (§§  504.15  and 
506.14).  The  second  is  the  permanent 
fuel  mixtures  exemptions  themselves 
(see  §§  504.36  and  506.36). 

Subpart  C--General  Requirements  for 
Exemptions 

§  504. 1 0  Purpose  and  scope. 

This  subpart  establishes  the  general 
requirements  necessary  to  qualify  for 
either  a  temporary  or  permanent 
exemption  from  the  prohibitions  set  out 
under  this  part  and  establishes  the 
methodology  for  calculating  the  cost  of 
using  an  alternate  fuel  and  the  cost  of 
using  imported  petroleum. 

§  504.1 1  Fuels  Decision  Report. 

(a)  Before  ERA  will  accept  a  petition 
for  either  a  temporary  or  permanent 
exemption  from  a  final  statutory 
prohibition  or  prohibition  order  issued 
under  this  part,  you  must  include  as  part 
of  your  petition  a  Fuels  Decision  Report 
as  described  in  Part  502  unless  you  are 
requesting  an  emergency  or  retirement 
exemption.  The  Fuels  Decision  Report 
shall  contain  the  analysis  and 
documentation  of  the  evidence  required 
in  support  of  your  exemption  request. 

(b)  Your  petition  may  contain  more 
than  one  exemption  request.  In  this 
case,  your  petition  would  include  one 
Fuels  Decision  Report  which  addresses 
your  considerations  and  the  appropriate 
forms  for  the  exemptions  you  are 
requesting. 


§  504.12  Cost  calculations  for  existing 
powerplants. 

(a)  General.  (1)  This  calculation 
compares  the  cost  of  using  alternate  fuel 
to  the  cost  of  using  imported  petroleum. 
Its  purpose  is  to  provide  ERA  with  a 
mechanism  for  deciding  when 
investments  that  are  not  the  best 
economic  choice  from  the  viewpoint  of 
the  individual  firm  are  nevertheless 
economic  in  light  of  the  benefits  and 
costs  to  the  United  States. 

(2)  The  cost  of  using  an  alternate  fuel 
in  lieu  of  imported  petroleum  as  a 
primary  energy  source  will  be  deemed  to 
be  substantially  in  excess  of  the  cost  of 
using  imported  petroleum  where  the 
ratio  of  the  former  to  the  latter  is  greater 
than  the  index  set  periodically  by  ERA. 

(3)  The  index  is  currently  1.3.  ERA  will 
revise  the  index  from  time  to  time  after 
public  notice  and  an  opportunity  to 
comment.  Revisions  shall  become 
effective  for  all  ERA  decisions  after  final 
publication;  however,  the  relevant  index 
for  a  specific  petition  will  be  the  index 
in  effect  at  the  time  the  petition  is 
submitted,  or  the  index  in  effect  at  the 
time  a  decision  is  rendered,  whichever 
is  lower. 

(4)  The  cost  test  takes  into 
consideration  cash  outlays  for  capital 
investments  and  annual  expenses,  and 
the  effect  of  depreciation  and  taxes  on 
cash  flow.  There  are  two  comparative 
cost  tests — a  general  cost  test  and  a 
special  cost  test.  You  must  demonstrate 
eligibility  for  a  permanent  exemption 
using  the  procedures  specified  in  the 
general  cost  test  (section  b).  You  must 
demonstrate  eligibility  for  a  temporary 
exemption  using  the  procedures 
specified  in  the  general  cost  test  (section 
b)  or  the  special  cost  test  (section  c). 

(5)  The  general  cost  test  differs  from 
the  special  cost  test  with  respect  to  the 
time  period  over  which  costs  are 
calculated.  When  using  the  general  cost 
test,  the  cost  must  be  computed  for  the 
remaining  useful  life  of  the  powerplant. 
When  using  the  special  cost  test,  the 
cost  is  computed  only  for  the  term  of  the 
exemption. 

(b)  Cost  calculation— general  cost 
test.  (1)  You  may  be  eligible  for  a 
permanent  exemption  if  you 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  starting  with  each 
successive  year  within  the  first  10  years 
of  the  exemption  will  always 
substantially  exceed  the  cost  of  using 
imported  petroleum  from  the  time  the 
exemption  becomes  effective  until  the 
end  of  the  powerplant’s  remaining  useful 
life.  You  will  have  to  show  that  the  cost 
of  using  an  alternate  fuel,  starting  in 
each  of  the  first  10  years  of  this 
exemption  and  using  oil  or  natural  gas 
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until  the  start  of  using  an  alternate  fuel, 
substantially  exceeds  the  cost  of  using 
only  imported  petroleum. 

(2)  If  the  discounted  lifetime  cost  of 
alternate  fuel  use,  computed  with 
successive  starting  date  for  the  first  10 
years  of  the  exemption,  does  not  always 
substantially  exceed  the  cost  of  using 
imported  petroleum,  you  would  only  be 
eligible  for  a  temporary  exemption.  The 
fength  of  the  temporary  exemption 
would  be  for  the  minimum  period  where 
the  cost  of  starting  to  use  alternate  fuel 
always  substantially  exceeds  the  cost  of 
using  imported  petroleum.  For  example, 
if  you  can  bum  coal  and  it  carmot  be 
obtained  at  a  reasonable  price  for  2 
years.  ERA  may  grant  a  temporary 
exemption  and  allow  the  burning  of  oil 
for  2  years. 

(3)  To  conduct  the  test,  you  must  use 
the  equations  that  follow. 

(i)  Calculate  the  ratio  (R)  of  the  cost  of 
using  an  alternate  fuel  to  the  cost  of 
using  imported  petroleum  with  equation 
1. 


EQ  1  R  *  COST  (ALTERNATE) 

COST  (OIL) 

(ii)  Calculate  the  cost  of  using  an 
alternate  fuel  and  imported  petroleum 
with  equation  2. 

EQ  2  COST  »  1 


+  _  (0Mi+  FLi)  (1  -  t)  -  t(DPRi) 


1-1  (I  +  K)1 

(iiij  Calculate  the  capital  investment 
using  equation  3. 

EQ  1  1  »  Id  + 


(4)  The  terms  in  equations  2  and  3  are 
defined  as  follows: 

i=Year.  Outlays  before  the  proposed 

exemption  becomes  effective  are  future 
valued  to  the  year  before  the  proposed 
exemption  becomes  effective  (year  0) 
and  outlays  after  the  proposed 
exemption  becomes  effective  are  present 
valued  to  the  year  before  the  proposed 
exemption  becomes  effective. 
g=The  number  of  years  prior  to  the  year 
before  the  proposed  exemption  becomes 
effective  a  cash  outlay  is  made  for 
capital  investments  or  investment  tax 
credit  is  used. 

N=The  remaining  useful  life  of  the 
powerplant  (see  section  d). 

Id = Capital  investment  required  to  recover 
capacity  lost  due  to  derating  (see  section 
d). 


Z 


li  -  ITCj  -  Si 


1  =  -g  (1  +  K)1 


Ii= Yearly  cash  outlay  (in  dollars)  from  the 
year  outlays  hrst  occur  to  the  last  year  of 
the  plant's  remaining  useful  life  for 
capital  investments  (see  section  d). 

OMi= Annual  cash  outlay  in  year  i  (in 
dollars]  for  all  operations  and 
maintenance  expenses  except  fuel  (i.e., 
all  non-capital  and  non-fuel  cash  outlays 
caused  by  putting  the  capital  investments 
into  service).  May  include  labor, 
materials,  insurance,  taxes  (except 
income  taxes],  etc.  (See  section  d.) 

Si = Salvage  value  of  capital  investments  (in 
dollars]  realized  in  year  i 
FLi= Annual  cash  outlay  for  delivered  fuel 
expenses  (in  dollars]  in  year  i  (see 
section  d). 

K=The  discount  rate  expressed  as  a  fraction 
(see  section  d). 

ITC|= Federal  investment  tax  credit  resulting 
from  capital  investments  used  in  year  i 
(see  section  d). 

DPRi= Depreciation  in  year  i  (see  section  d). 
t= Marginal  income  tax  rate  (see  section  d). 

(5)  The  step-by-step  procedure  that 
follows  shows  the  comparison  that  you 
must  make.  It  outlines  the  fuel  and  time 
comparisons. 

(i)  Compute  the  cost  (COST)  of  using 
an  alternate  fuel  throughout  the 
remaining  useful  life  of  the  powerplant 
with  equation  2. 

(ii)  Compute  the  cost  (COST)  of  using 
oil  or  natural  gas  throughout  the 
remaining  useful  life  of  the  powerplant 
with  equation  2. 

(iii)  Compute  the  ratio  (R)  of  the  cost 
of  using  an  alternate  fuel  throughout  the 
remaining  useful  life  of  the  powerplant .. 
to  the  cost  of  using  oil  or  natural  gas 
throughout  the  remaining  useful  life  of 
the  powerplant  with  equation  1.  If  the 
ratio  (R)  is  equal  to  or  less  than  1.3,  the 
index  set  by  ERA,  you  are  not  eligible 
for  a  permanent  or  temporary  exemption 
using  the  general  cost  test  and  need  not 
complete  the  remainder  of  the 
calculation. 

(iv)  Compute  the  cost  (COST)  of  using 
an  alternate  fuel  with  equation  2 
assuming  an  alternate  fuel  is  not  used  as 
the  primary  energy  source  until  the  end 
of  the  first  year  of  the  exemption  and 
that  oil  or  natural  gas  is  used  for  the 
first  year  of  the  exemption.  All  cash 
outlays  should  reflect  postponed  use  of 
alternate  fuel  (e.g.,  installation  of 
scrubber  when  used). 

(v)  Successively  compute  the  cost 
(COST)  of  using  an  alternate  fuel  with 
equation  2  assuming  alternate  fuel  is 
postponed  until  the  end  of  the  second 
through  tenth  year  of  the  exemption 
(and  oil  or  natural  gas  is  used  in  the 
years  preceding  alternate  fuel  use). 

(vi)  Compute  the  ratios  (R)  of  the  cost 
of  using  an  alternate  fuel  successively  at 
the  end  of  the  first  through  tenth  year 
(and  using  oil  or  natural  gas  in  the  years 
preceeding  alternate  fuel  use)  to  the  cost 


of  using  oil  or  natural  gas  throughout  the 
remaining  useful  life  of  the  powerplant 
with  equation  1. 

(vii)  If  all  the  ratios  (R)  computed  in  iii 
and  vi  are  greater  than  1.3  (an  index  to 
be  set  periodically  by  ERA),  a 
permanent  exemption  would  be  granted. 
If  one  or  more  of  the  ratios  (R)  is  equal 
to  or  less  than  1.3  and  a  series  of  ratios 
(R),  starting  with  the  case  where 
alternate  fuel  is  used  from  the  start  of 
the  exemption,  are  all  greater  than  1.3,  a 
temporary  exemption  would  be  granted 
for  the  minimum  period  in  which  the 
cost  of  starting  to  use  alternate  fuel, 
deferred  year  by  year,  always  exceeds 
1.3. 

(6)  The  following  table  shows  the 
hypothetical  results  of  four  sets  of 
calculations,  assuming  the  index  set  by  ' 
ERA  is  1.3. 

Hypothetical  Results  of  Four  Sets  of  Calculations 


Year  in  which  alternate 
fuel  use  commences 

Case 

1 

Case 

II 

Case 

III 

Case 

IV 

At  start  of  exemption . 

1.4 

1.6 

1.5 

1.1 

End  of  Year: 

1 . 

1.4 

1.6 

1.5 

1.1 

2 . . 

1.5 

1.7 

1.5 

1.2 

3 . . 

1.3 

1.6 

1.4 

1.2 

4 . . 

1.3 

1.5 

1.3 

1.1 

5 . . 

1.2 

1.5 

1.4 

1.1 

6 . . 

1.2 

1.4 

1.4 

1.1 

7 . 

1.1 

1.4 

1.5 

1.1 

8 . . 

1.1 

1.4 

1.5 

1.1 

9 . 

1.0 

1.4 

1.6 

1.1 

10 . . 

1.0 

1.4 

1.6 

The  results  of  the  above  table  show 
that:  a  2-year  temporary  exemption 
would  be  granted  in  Case  1,  a  permanent 
exemption  would  be  granted  in  Case  II, 
a  3-year  temporary  exemption  would  be 
granted  in  Case  111,  and  no  exemption 
would  be  granted  in  Case  IV. 

(c)  Cost  calculations — special  cost 
test.  (1)  You  may  be  eligible  for  a 
temporary  exemption  if  you  demonstrate 
that  the  cost  of  using  an  alternate  fuel 
will  substantially  exceed  the  cost  of 
using  oil  or  natural  gas  over  the  period 
of  the  proposed  exemption.  The  period 
of  the  exemption  cannot  exceed  10 
years.  You  will  have  to  show  that  the 
cost  of  using  an  alternate  fuel 
substantially  exceeds  the  cost  of  using 
imported  petroleum  for  the  first  year  of 
the  exemption,  the  first  2  years  of  the 
exemption,  and  successive  first  years  of 
the  exemption,  up  to  the  period  of  the 
proposed  exemption.  To  do  so,  yoq  must 
perform  the  calculations  with  successive 
ending  dates  to  determine  the  maximum 
length  of  the  exemption.  ERA  will  limit 
the  duration  of  a  temporary  exemption 
to  the  shortest  time  possible. 

(2)  To  conduct  the  test,  you  must  use 
the  equations  that  follow. 
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(i)  Calculate  the  ratio  (R)  of  the  cost  of 
using  an  alternate  fuel  to  the  cost  of 
using  imported  petroleum  with  equation 
4. 


EQ  4  R  ■  COST  (ALTERNATE) 

COST  (OIL) 


5. 


(ii)  Calculate  the  cost  using  equation 


EO  5 


+  K)-i 


i  =  l 

COST  «  1  X  _ 


1^(1  +  K)-i 


1=1 


(OMi  +  FLi)  (1-t)  -  t(DPRi) 


1=1 


(l+k)i 


(3)  The  terms  in  equation  5  are  the 
same  as  in  equation  2  above  with  the 
addition  of: 

P=The  length  of  the  proposed  temporary 
exemption. 

(4)  The  step-by-step  procedure  that 
follows  shows  the  comparisons  you 
must  make. 

(1)  Compute  the  cost  (COST)  of  using 
an  alternate  fuel  assuming  the  length  of 
the  proposed  exemption  is  1  year  with 
equation  5. 

(ii)  Compute  the  cost  (COST)  of  using 
oil  or  natural  gas  assuming  the  length  of 
the  proposed  exemption  is  1  year  with 
equation  5. 

(iii)  Compute  the  ratio  (R)  of  the  cost 
of  using  an  alternate  fuel  for  the  first 
year  to  the  cost  of  using  imported 
petroleum  for  the  first  year  with 
equation  4. 

(iv)  Repeat  the  calculations  made  in  i, 
ii.  and  iii  above  assuming  the  length  of 
the  proposed  exemption  is  2  years,  3 
years,  4  years,  and  so  on,  up  to  the 
period  of  the  proposed  exemption, 

(v)  A  temporary  exemption  would  be 
granted  when  all  the  rqtios  (R)  are 
greater  than  1.3  (the  index  established 
by  ERA). 

(d)  Information  on  parameters  used  in 
the  calculation.  (1)  All  estimated 
expenditures,  except  natural  gas,  and 
petroleum  products,  shall  be  expressed 
in  real  (uninflated)  terms  by  using  the 
prices  in  effect  at  the  time  the  petition  is 
submitted. 

(2)  The  delivered  price  of  oil  or 
natural  gas  used  in  the  calculation  of 
delivered  fuel  expenses  must  reflect  the 
price  of  imported  oil. 


(i)  If  you  use  100  percent  domestic  * 
petroleum  product  in  your  facility, 
compute  your  petroleum  product  price 
with  equation  6. 

EQ  6  PFE  =  PF  -I-  PICO  -  PCCO 

The  terms  of  equation  6  are  defined  as 
follows: 

PICO = Price  of  imported  crude  oil.  The  most 
recent  refiner  acquisition  cost  of 
imported  crude  oil  as  reported  in  the 
Federal  Register  monthly  notice  for  the 
DOE  Domestic  Crude  Oil  Allocation 
(Entitlements]  Program. 

PCCO = Price  of  composite  crude  oil.  The 
most  recent  weighted  average  cost  of 
total  reported  crude  oil  receipts  as 
reported  in  the  Federal  Register  notice 
for  the  DOE  Entitlements  Programs. 

PF= Price  of  your  fuel  (f.o.b.  your  facility). 
The  most  recent  actual  weighted  average 
cost  of  your  fuel  (other  than  natural  gas). 
Alternatively,  if  no  purchases  of  fuel  oil 
occurred,  or  you  used  natural  gas  during 
that  month,  you  should  use  a  simple 
average  of  the  industrial  price  of  fuel  oil 
(capable  of  being  burned  in  your  facility) 
sold  in  your  area  by  at  least  three 
suppliers. 

PF’E=^ce  of  fuel  for  use  in  the  cost 
calculation. 


(ii)  If  you  use  100  percent  imported 
petroleum  product  in  your  facility, 
compute  your  petroleum  price  with  the 
following  equation: 

EQ  7  PFE  =  PF  +  ENT 

The  terms  of  equation  7  are  the  same 
as  equation  6  with  the  addition  of: 


ENT  =  */2  X  Ep  X  DOSR  For  residual  fuel  oil  if 
an  entitlement  has  been  received  by  the 
importer. 

ENT=0  For  all  other  products  or  if  an 

entitlement  has  not  been  received  by  the 
importer. 


EQ  8  Ip 


z 


(l-t-K)-l 


i=l 


M 

^  (1+K)-1 


(ii)  M,  Ii”-  ITCi°  and  8;“  are  the  useful 
life,  yearly  investment  cash  outlays, 
imvestment  tax  credits,  and  salvage 
values  respectively  resulting  from  the 
purchase  of  equipment  required  to 
recover  the  capacity  lost  due  to 
derating:  all  definitions  and  information 
which  applies  to  N,  Ij,  ITCj,  and  Sj,  apply 
to  M,  I,“,  ITCj°  and  Sj®  except  that  M,  Ij®, 
ITCi“  and  Si“  are  limited  to  equipment 
required  to  recover  the  capacity  lost  due 
to  derating.  All  other  terms  are  as  in 
equation  3. 

(iii)  If  an  election  is  made  not  to 
recover  the  capacity  lost  due  to 
derating,  the  capital  investment  required 
due  to  derating  equals  zero. 

(5)(i)  The  annual  operations  and 


’For  the  purposes  of  the  regulation,  the  Virgin 
Islands.  Puerto  Rico,  and  the  U.S.  Territories  and 
possessions  are  domestic  sources. 


where 

Ep= Entitlement  price  reported  in  the  Federal 
Register  monthly  notice  for  the  DOE 
Entitlements  Program. 

(iii)  If  you  use  a  combination  of 
domestic  and  imported  petroleum 
product  in  your  facility,  you  may  use  the 
price  computed  with  the  formula  in 
paragraph  (d)(2)(i)  of  this  section  or  you 
may  use  a  weighted  average  of  the 
prices  computed  with  the  formulas  in 
paragraph  (d)(2]  (i)  and  (ii)  of  this 
section-. 

.  (iv)  If  you  use  natural  gas  in  your 
facility,  you  must  use  the  formula  in 
paragraph  (d)(2)(i)  of  this  section  and 
the  price  of  No.  6  residual  fuel  oil,  which 
meets  the  air  quality  standards  in  your 
area,  as  the  price  of  fuel. 

(3)  Capital  investment  yearly  cash 
outlays  (Ii)  must  include  all  items  which 
are  captial  investments  for  Federal 
income  tax  purposes.  All  purchased 
equipment  which  has  a  useful  life 
greater  than  1  year,  capitalized 
engineering  costs,  land,  construction, 
environmental  offsets,  fuel  inventory,® 
etc.,  required  to  use  the  powerplant 
being  converted  after  the  proposed 
exemption  would  become  effective  must 
be  included.  However,  an  item  may  only 
be  included  if  a  cash  outlay  is  required 
after  the  decision  has  been  made  to 
convert  (or  not  to  convert)  the 
powerplant. 

(4)  (i)  Capital  investment,  if  any, 
required  to  recover  the  lost  capacity  due 
to  derating  (Id)  must  be  computed  with 
equation  (8)  if  an  election  is  made  to 
recover  that  capacity.'® 


“8  (1+K)1 


maintenance  expenses  (OMd  and  the 
fuel  expenses  (FLi)  are  computed  by  one 
of  two  methods;  however  the  one 
chosen  must  be  applied  consistently 
throughout  the  analysis.  They  are: 

(A)  Assume  the  powerplant  will 
annually  generate  an  amount  of 
electrical  energy  equal  to  the  average 
amount  of  electrical  energy  generated 
for  the  last  five  years  (or  the  life  of  the 
powerplants  if  it  is  less  than  5  years) 


’The  following  fuel  supplies  must  be  included:  (a) 
All  powerplants  with  only  steam  driven  turbines — 
78  days,  (b)  all  powerplants  with  only  combustion 
turbines — 162  days,  and  (c)  all  powerplants  with 
combined  cycles — both  steam  driven  turbines  and 
combustion  turbines — 162  days.  If  the  you  already 
have  oil  in  inventory,  it  must  be  salvaged. 

'"If  the  capacity  is  recovered,  the  cash  flows  must 
result  in  the  least  cost  feasible  solution  (i.e.,  the  cost 
computed  with  equation  2  or  5  must  be  the  lowest 
feasible  cost). 
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when  computing  the  annual  operations 
and  maintenance  and  fuel  expenses. 

(B)  Determine  the  incremental  change 
in  cash  outlays  for  operations  and 
maintenance  expenses  and  fuel 
expenses  in  your  region  due  to  the 
powerplant  under  consideration."  First 
economically  dispatch  all  powerplants 
in  the  region  except  the  powerplant  in 
which  conversion  to  alternate  fuel  is 
being  considered  (do  not  dispatch  that 
plant  at  all).  Then  economically 
dispatch  all  powerplants  in  the  region 
including  the  powerplant  in  which 
conversion  to  alternate  fuel  is  being 
considered  and,  it  applicable,  the 
additional  powerplant  required  due  to 
the  derating  of  the  powerplant  being 
converted.  The  difference  in  cash 
outlays  for  operations  and  maintenance 
expenses  and  fuel  expenses  is  (7)  the 
incremental  change  in  cash  outlays  for 
operations  and  maintenance  expenses 
and  fuel  expenses  in  you  region  and  [2] 
the  operations  and  maintenance 
expenses  and  fuel  expenses  for  the 
purposes  of  the  cost  calculation.  **  The 
region  must  be  your  electrical  region 
unless  you  can  show  such  integrated 
operation  is  unlikely  to  be  achieved 
midway  through  the  remaining  useful 
life  of  the  powerplant  and  you  can 
propose  an  acceptable  alternative. 

(ii)  If  you  use  the  methodology  set  out 
in  paragraph  (d)(5)(i)(A)  of  this  section 
the  operations  and  maintenance  , 
expenses  must  include  both  the  fixed 
and  variable  components. 

(iii)  If  you  use  the  methodology  set  out 
in  paragraph  (d)(5)(i)(B)  of  this  section, 
you  will  have  to  certify,  subject  to 
penalties,  that  the  proposed  plant  will 
not  use  more  oil  than  you  showed  it 
would  use  in  the  dispatch  analysis. 

(6)  The  discount  rate  (K)  is  2.9  pe*rcent. 
ERA  wRl  change  the  discount  rate  from 
time  to  time  after  public  notice  and  an 
opportunity  to  comment.  Revisions  shall 
become  effective  after  final  publication; 
however,  the  relevant  discount  rate  for  a 
specific  petition  will  be  the  discount  rate 
in  effect  at  the  time  the  petition  is 
submitted. 

(7)  The  remaining  useful  life  (N)  of  a 
coal,  oil  or  natural  gas  capable 
powerplant  will  be  35  years  minus  the 
number  of  years  of  operation  prior  to  the 
effective  date  of  the  proposed 
exemption.  The  useful  life  of  other 


"  If  the  capacity  lost  due  to  derating  is  recovered, 
you  must  use  this  method  and  the  cash  flows  must 
result  in  the  least  cost  feasible  solution  (i.e.,  the  cost 
computed  with  equation  2  or  5  must  be  in  lowest 
feasible  cost). 

‘  '^W'hen  using  the  method  specified  in 
§  504.12(d)(5)(i)(B).  the  cost  of  using  imported  oil  as 
computed  by  equation  2  or  5  is  zero  or  negative,  the 
determination  of  substantially  exceeds  will  be  made 
on  a  case-by-case  basis. 


alternate  fuel  powerplants  shall  be 
presumed  to  be  35  years  minus  the 
number  of  years  of  operation  prior  to  the 
effective  date  of  the  exemption.  You 
may  rebut  this  presumption  with 
suitable  engineering  evidence. 

(8)  All  Federal  investment  tax  credit 
(ITCi)  will  be  applied  consistently 
throughout  the  analysis  in  a  manner 
consistent  with  Federal  tax  laws  in 
effect  at  the  time  the  petition  is 
submitted. 

(9)  Depreciation  (DPRj)  will  be  applied 
consistently  throughout  the  analysis  in  a 
manner  consistent  with  the  Federal  tax 
laws  in  effect  at  the  time  the  petition  is 
submitted.  Depreciation  on  both  the 
original  plant  and  the  capital  investment 
required  due  to  the  conversion  must  be 
included.  In  general,  accelerated 
depreciation  cannot  be  used  for  new  gas 
or  oil-fired  boilers.  You  must  use  the 
most  rapid  depreciation  permitted  by 
law  for  capital  investments  required  to 
bum  alternate  fuel. 

(10)  The  marginal  income  tax  rate  (t) 
is  the  firm’s  marginal  Federal  income 
tax  rate  for  the  year  the  petition  is 
submitted. 

(11)  All  estimated  cash  outlays  will  be 
computed  in  accordance  with  generally 
accepted  accounting  principles. 

(e)  Evidence  in  support  of  the 
comparative  cost  test.  All  petitions  for 
exemption  requiring  the  use  of  the 
comparative  cost  test  shall  include,  but 
not  be  limited  to.  the  following 
information: 

(1)  A  detailed  accounting  of  all  cash 
outlays,  investment  tax  credits,  and 
anticipated  salvage  value  for  capital 
investments.  Include  a  description  and 
cost  estimate  of  all  major  construction 
and  equipment.  All  critical  assumptions 
should  be  stated  and  sufficient  data 
should  be  included  to  support  your 
estimates. 

(2)  A  detailed  accounting  of  all  annual 
cash  outlays  for  fixed  and  variable 
operations  and  maintenance  expenses 
including  a  description  of  all  major 
elements  and  the  formulas  used  to 
compute  them.  All  critical  assumptions 
should  be  stated  and  sufficient  data 
included  to  support  your  estimates. 

(3)  A  detailed  accounting  of  all  annual 
cash  outlays  for  delivered  fuel  expenses 
including  the  formulas  used  to  compute 
them.  All  critical  assumptions  should  be 
stated  and  sufficient  data  included  to 
support  your  estimates.  The  fuel  price 
and  characteristics  for  each  alternate 
fuel  should  be  included. 

(4)  If  the  remaining  useful  life  of  an 
alternate  fuel — other  than  coal — capable 
powerplant  is  judged  to  be  less  than  35 
years  minus  the  number  of  years  of 
operation  prior  to  the  effective  date  of 


the  proposed  exemption,  all  critical 
assumptions  and  sufficient  data  to 
support  that  position. 

(5)  A  detailed  accounting  of  the 
depreciation  for  each  capital  asset, 
including  the  depreciable  base,  tax  life, 
and  methods  used.  All  critical 
assumptions  should  be  stated  and 
sufficient  data  submitted  to  support  your 
estimates. 

(f)  Example  of  calculations.  (1)  The 
purpose  of  this  example  is  solely  to 
illustrate  the  mechanics  of  the  cost  tests: 
it  should  not  be  construed  to  be 
guidance  on  the  application  of  the 
Federal  income  tax  laws.  The  detail  is 
only  to  the  level  of  the  individual  terms 
in  the  cost  test  equations.  Where  the 
petitioner  should  supply  a  value, 
equations  and  data,  we  have  only 
supplied  the  value. 

(2)  We  are  assuming  that  you  are 
profitable  to  the  extent  that  your  Federal 
marginal  income  tax  rate  is  46  percent 
and  that  you  need  not  carry  over 
investment  tax  credits. 

(3)  You  are  considering  converting  an 
oil  fired  powerplant  to  coal.  In  this 
particular  situation,  the  delivery  cost  of 
coal  is  much  greater  for  the  first  3  years 
than  it  will  be  in  the  later  years  because 
of  a  transportation  problem  requiring  3 
years  to  resolve.  Do  you  qualify  for  an 
exemption?  If  so.  is  it  permanent  or 
temporary? 

(4)  To  determine  if  you  qualify  for  a 
permanent  exemption,  you  would  have 
to  use  the  general  cost  test  and  compute 
the  ratios  of  the  cost  to  use  (i)  coal  for 
the  remaining  useful  life  of  the 
powerplant,  (ii)  oil  for  the  first  year  of 
the  exemption  and  coal  for  the 
remainder  of  the  remaining  useful  life  of 
the  powerplant,  (iii)  oil  for  the  first  2 
years  of  the  exemption  and  coal  for  the 
remainder  of  the  remaining  useful  life  of 
the  powerplant  *  *  *  and  (iv)  oil  for  the 
first  10  years  of  the  exemption  and  coal 
for  the  remainder  of  the  remaining 
useful  life  of  the  powerplant  to  the  cost 
of  using  oil  for  the  entire  remaining 
useful  life  of  the  powerplant. 

(5)  All  11  ratios  would  have  to  be 
higher  than  1.3,  which  is  the  index  for 
the  purposes  of  this  example,  in  order  to 
qualify  for  a  permanent  exemption. 
However,  if  a  series  of  successive  ratios, 
starting  with  the  case  where  alternate 
fuel  is  used  from  the  start  of  the 
exemption,  are  all  greater  than  1.3,  you 
would  be  eligible  for  a  temporary 
exemption  up  to  the  last  year  the  ratio  is 
greater  than  1.3. 

(6)  In  this  example,  we  will  only 
compute  the  ratios  of  (i)  the  cost  to  use 
coal  for  the  remaining  useful  life  of  the 
powerplant  and  (ii)  the  cost  to  use  oil  for 
the  first  3  years  of  the  exemption  and 
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coal  for  the  remainder  of  the  remaining 
useful  life  of  the  powerplant  to  the  cost 
of  using  oil  for  the  entire  remaining 
useful  life  of  the  powerplant. 

(7)  To  determine  if  you  qualify  for  a 
temporary  exemption,  if  you  have  not 
already  done  so  with  the  General  Cost 
Test,  of  3  years,  you  would  have  to  use 
the  Special  Cost  Test  and  compute  the 
ratios  of  the  cost  to  use  coal  to  the  cost 
to  use  oil  for  1,  2,  and  3  years.  All  three 
ratios  would  have  to  be  higher  than  1.3 
in  order  to  qualify  for  a  3-year 
temporary  exemption.  In  this  example, 
we  will  only  compute  the  ratio  of  the 
cost  to  use  coal  to  the  cost  to  use  oil  for 
3  years. 

(8)  Parameters.  A  set  of  hypothetical 
parameters  are  given  below.  The 
powerplant  has  a  capacity  of  500  MW. 

(i)  Capital  cash  flow  requirements. 
The  cash  flows  required  to  make  the 
plant  coal  capable  are:  ' 


Years  before  powerplant  becomes  Casb  How 

coal  capable 

—1 .  $49,927,000 

0 . 24,903.000 

Total .  $74,690,000 


It  is  assumed  this  is  all  pollution 
control  equipment. 

(ii)  Operations  and  maintenance 
expense  cash  flow  requirements. 

(A)  When  burning  oil: 

Fwed .  $1.048,000/yr 

Variable _ _ 1 .042.000/yr 


Total . $2.090.000/yr 

(B)  When  burning  coal: 

Fixed .  $1.433,000/yr 

Variable .  14,452.000/yr 

Total .  $15,885.000/yr 


(iii)  Fuel  expense  cash  flow 


requirements. 

(A)  When  burning  oil: 

First  ttwough  24th  year............ _ _  $93,020,000/yr 

(B)  When  burning  coal: 

First  3  years .  S56,033.000/yr 

Fourth  year  through  24th  year _  $37,355,000/yr 


(iv)  The  plant  is  assumed  to  have 
current  book  value  of  $82,988,000  and  a 
remaining  tax  life  of  12  years. 

(v)  The  discount  rate  for  the  purpose 
of  this  example  is  3  percent. 

(vi)  The  powerplant  has  been 
operational  for  11  years.  Its  remaining 
useful  life  is  24  years. 

(vii)  It  is  assumed  that  no  derating  is 
involved. 

(9)  Analysis. 

(i)  General  cost  test. 

(A)  Compute  the  cost  of  using  coal 
from  the  start  of  the  exemption. 


N 

ZIl  “  llCj-Si 
— 

1— g  (1  +  K)i 

-  49,927  +  24,963 

(1.03)-1  (1.03)0 

-  0.10  X  74,890 
(1.03)1 


69,117 

COST  - 

I  + 

N 

Y  (OMj  +  FLi) 

(1  -  t)  - 

t(DPRi) 

1-1 

(1  +  K)i 

3 

-  69,117  +  V  (15, BPS 

+  56.033)  (1 

-  0.46) 

U  - 

1-1 

(1.03)1 

24 

(15.885  +  37,35S) 

(1  -  0.46) 

L 

1-4 

(1.03)1 

12 

-z 

0.46  X  DPRj  ^ 

24 

^  0.46 

X  DPR^f^/ 

1-1 

(1.03)1 

1-1  (1.03)1 

(C)  Compute  the  ratio  of  the  cost  of 
using  coal  from  the  beginning  of  the 
exemption  to  the  cost  of  using  oil 
throughout  the  remaining  useful  life  of 
the  powerplant. 

R  -  COST  (COAL) 

COST  (OIL) 

-  523,349 

'  838,131 

-  0.62 

The  ratio  is  less  than  1.3.  You  are  not 
eligible  for  either  a  permanent  or 
temporary  exemption  using  the  general 
cost  test  and  need  not  complete  the 
general  cost  test.  However,  for 
illustrative  purposes,  we  will  continue. 

(D)  Compute  the  cost  of  using  coal 
assuming  coal  is  not  used  until  after  the 
third  year  and  oil  is  used  for  the  first  3 
years  of  the  exemption. 


N  Ii  -  ITCi  -  Si 


i— g  (i  +  K)i 


-  49,927  +  24,963 

(1.03)2  (1.03)3 

-  0.10  X  74,890 

(10.3)^ 


523,349 


N  (OMi  +  FLj)  (1  -  t)  -  t(DPKi) 

I  - ; - 

l-l  (1.03)i 


0  5!! 


(2.090  93.020)  (1  -  0-46) 

(1.03)1 


12  0.46  X  DPR^ 

I - T 

1-1  (1.03)1 


•  838,131 


I  -  63,252 


'*TC  is  recognized  the  year  the  equipment  is  put 
into  operation. 

‘‘This  term  accounts  for  the  depreciation  of  the 
original  powerplant.  Current  book  value  is  82,988 
and  straight  line  depreciation  is  being  taken  over  12 
more  years. 

“This  term  accounts  for  the  depreciation  of  the 
capital  investment  (pollution  control  equipment) 
necessary  to  bum  coal.  The  depreciation  method  is 
the  rapid  amortization  method  used  for  certified 
pollution  control  equipment  added  to  a  plant  in 
existence  before  1976.  The  tax  life  is  24  years. 

*1  This  term  accounts  for  depreciation  of  the  origint 
powerplant.  Current  book  value  is  82,988  and 
straight  line  depreciation  is  being  taken  over  12 
more  years. 

“ITC  is  recognized  the  year  after  the  plant 
becomes  coal-capable. 


“All  dollars  are  in  thousands. 
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N  (0M£  +  FLi  (1  -  t)  -  t(DPRi) 
COST  -I  _  _ _ 


1-1 

63,252 


(1  +  K)i 


T 

1-1 

24 


(2,090  +  93,020)  (1  -  0.46) 
(1.03)i 


(15.885  -I-  37,355)  (1  -  0.46) 
i=4 

12  0.46  X  DPR,- 


-I 

i-1 


(1.03)i 

ir 

'X  — 


(1.03)i 


24  0.46  X  DPR. 


-Z 


1-4  (1.03)i 

COST  - 

(E)  Compute  the  ratio  of  the  cost  of 
using  coal  starting  at  the  end  of  the  third 
year  to  the  cost  of  using  oil  throughout 
the  remaining  life  of  the  powerplant. 

R  -  COST(COAL) 

COST(OIL) 

-  554,764 


838,131 

0.66 


(ii)  Special  cost  test. 

(A)  Compute  the  cost  of  using  coal 
assuming  the  length  of  the  exemption  is 
3  years. 


Y.  (l+K)-!  • 

COST  -  I  X  1-1 

Y.  {1+K)"i 

i-1 

P 

^  (OMl  *  FLi)  (l-t)  -  t(DPRi) 


(l+K)* 


'*  This  term  accounts  for  the  depreciation  of  the 
original  powerplant.  Current  book  value  is  82.968 
and  straight  line  depreciation  is  being  taken  over  12 
more  years. 

“This  terra  accounts  for  the  depreciation  of  the 
capital  investment  (pollution  control  equipment) 
required  to  bum  coal.  The  depreciation  method  is 
the  rapid  amortization  method  used  for  certified 
pollution  control  equipment  added  to  a  plant  in 
existence  before  1976.  The  tax  life  is  21  years. 


^  (l.03)-i 
COST  -  69,117  X  ^1 


24 

^(1.03)- 

1-1 


+  ^  (15,885  +  56,033)  (1  -  0.46) 

1-1  (1.03)* 

3  0.46  X  DPRi*^/  •  3  0.46  x  DPR^^/ 


1-1  (1.03)* 

-  97,413 


1-1  (1.03)* 


I 

COST  -  I  X  1-1 


(1+K)-1 


’(1+K)‘ 


P  (OMl  +  FLi)  (l-t)  -  t(DPRi) 

i - 

1-1  (l+K)* 


(1.03)-* 


COST  -  63.252  x  1-1 


24 

^  (1.03)-* 

1-1 

3 

+  ^(2090  +-  93,020)  (1  -  0.46) 
1-1  (1.03)* 

3  0.46  X  DPR, 

■  z - ^ 

*-l  (1.03)* 

-  146,841 

(C)  Compute  the  ratio  of  the  cost  of 
using  coal  to  the  cost  of  using  oil. 

R  -  COST(COAL) 

COST(OIL) 

-  97,413 
146,841 

•  0.66 


The  ratio  (R)  is  less  than  1.3.  Therefore, 
you  would  not  receive  a  temporary 
exemption  of  3  years.  However  if  the 
ratio  computed  where  the  use  of  coal  is 
delayed  one  and  two  years  are  higher 

This  term  accounts  for  the  depreciation  of  the 
original  powerplant.  Current  book  value  is  82.988 
and  straight  line  depreciation  is  taken  over  12  more 
years. 

“This  term  accounts  for  the  depreciation  of  the 
capital  investment  (pollution  control  equipment) 
necessary  to  bum  coal.  The  depreciation  method  is 
the  rapid  amortization  method  used  for  certified 
pollution  control  equipment  added  to  a  plant  in 
existence  before  1976.  The  tax  life  is  24  years. 

"This  term  accounts  for  the  depreciation  of  the 
original  powerplant.  Current  book  value  is  83.968 
and  straight  line  depreciation  is  taken  over  12  more 
years. 


than  1.3,  you  would  receive  a  temporary 
exemption  of  two  years. 

§  504.13  No  altemattve  power  supply- 
general  requtrement  for  permanent 
exemptions. 

(a)  Application.  (1)  Section  312  of  the 
Act  provides  for  a  permanent  exemption 
for  State  or  local  requirements  and 
intermediate  load.  To  qualify  for  one  of 
these  exemptions,  Section  313(b) 
requires  that  you  demonstrate  to  the 
satisfaction  of  ERA  that  despite  diligent 
good  faith  efforts,  there  is  no  alternative 
supply  of  electric  power  which  is 
available  within  a  reasonable  distance 
at  a  reasonable  cost  without  impairing 
short-run  or  long-run  reliability  of 
service. 

(2)  In  making  the  determination  as  to 
whether  you  have  satisfied  this 
requirement  ERA  will  consider: 

(i)  In  the  case  in  which  a  final  order 
has  been  issued,  only  the  first  year  in 
which  you  propose  to  use  petroleum  or 
natural  gas; 

(ii)  In  the  case  in  which  you  propose 
to  use  natural  gas  in  excess  of  a 
statutory  prohibition,  only  the  first  year 
in  which  you  propose  to  use  the  excess 
natural  gas;  or 

(iii)  In  the  case  in  which  only  a 
proposed  order  has  been  issued,  only 
the  Hrst  year  after  a  date  on  which  the 
order  could  reasonably  be  expected  to 
become  effective. 

(3)  If  you  are  unable  to  demonstrate 
that  there  is  no  alternate  supply  during 
the  appropriate  period,  ERA  will 
conclude  that  the  absence  of  the  existing 
powerplant  will  not  impair  short-term 
reliability  of  service,  and  as  a  result  may 
deny  your  exemption.  This  denial  would 
not  impair  long-term  reliability  of 
service,  since  you  may  submit  a  new 
petition  one  year  later. 

(b)  Criteria.  ERA  will  determine  that 
you  have  no  alternate  supply  of  power  if 
you  demonstrate  all  of  the  following: 

(1)  You  have  made  a  diligent  effort  to 
reduce  the  need  for  power  from  your 
existing  powerplant  by  implementing 
within  your  system  whatever 
conservation  measures  are  available 
and  cost  effective,  including  increasing 
the  availability  of  alternate  fuel-fired 
plants  and  by  taking  whatever  measures 
are  available  to  you  (including,  where 
appropriate,  application  for  waivers 
from  certain  prohibitions  of  the  National 
Energy  Conservation  Policy  Act  of  1978) 
to  encourage  or  assist  your  customers  in 
implementing  cost-effective 
conservation.  In  judging  whether  a 
conservation  measure  is  cost  effective. 
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the  capacity  it  would  replace  should  be 
compared  with  the  life  cycle  cost  of 
capacity  from  your  existing  powerplant 
including  capital  operations,  and 
maintenance  expenses,  and  fuel  at 
imported  petroleum  prices. 

(2)  You  have  made  a  diligent  effort  to 
purchase  firm  power  for  the  appropriate 
year,  described  in  paragraph  (a)  of  this 
section,  to  cover  all  or  part  of  your 
projected  shortfall  at  a  cost  that  is  less 
than  10  percent  above  the  annualized 
adjusted  average  cost  of  generating 
power  in  your  system  (including  the 
capital,  operation  and  maintenance 
expenses,  and  fuel  at  imported 
petroleum  prices)  for  existing  oil-  or  gas- 
fired  units  in  your  system. 

(3) (i)  Despite  these  efforts,  the  reserve 
margin  in  your  electric  region  in  the 
absence  of  your  existing  plant  would  fall 
below  20  percent  during  the  appropriate 
year  described  in  paragraph  (a)  of  this 
section:  or 

(ii)  Despite  these  efforts,  the  reserve 
margin  will  be  greater  than  20  percent 
and  you  have  demonstrated  that 
reliability  of  service  would  be  impaired. 
Your  demonstration  relates  to  factors 
not  included  in  the  calculation  of 
reserve  margin  such  as  transmission 
constraints. 

(c)  Evidence.  You  must  include  in  your 
Fuels  Decision  Report  at  least  the 
following  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  The  estimated  peak  demand  for 
your  system  and  the  coincident  peak 
demand  for  your  electric  region  for  the 
appropriate  year. 

(2)  The  corresponding  capacity 
projections,  as  well  as  any  existing 
commitments  by  your  system  to 
purchase  or  sell  power  during  that  year. 

(3)  Evidence  that  you  have  solicited 
firm  power  contracts  for  the  appropriate 
year,  via  letters  to  all  potential  sources 
(including  non-utility  sources)  within  or 
contiguous  to  your  electric  region,  and 
also  via  advertisements. 

(4)  A  calculation  of  the  delivered  cost 
of  the  first-purchased  power  offered  in 
response  to  you  solicitation(s)  along 
with  a  detailed  description  of  the 
method  by  which  the  annual  cost  of  the 
purchased  power  is  determined.  Where 
relevant,  the  FERC  Tariff  Identifications 
intended  as  the  basis  for  the  purchase 
power  contracts  under  negotiation 
(including  the  service  schedules  and/or 
exhibits  which  would  apply  to  these 
contracts)  should  be  provided. 

(5)  A  calculation  of  the  cost  of  power 
from  your  existing  powerplant  during 
the  appropriate  year.  You  may  select  the 
method  of  calculation,  provided  that  the 
resulting  cost  may  be  meaningfully 
compared  with  the  cost  of  purchased 


power.  The  calculation  must  include 
expenses  due  to  capital,  operations  and 
maintenance,  and  fuel  at  imported 
petroleum  prices.  You  may  include 
effects  of  the  economic  dispatch  of 
powerplants.  The  number  of  kilowatt 
hours  being  compared  from  the  existing 
powerplant  and  the  purchased  power 
should  be  the  same. 

(6)  A  description  of  the  measures  you 
will  have  taken  prior  to  the  appropriate 
year  to  reduce  energy  losses  within  your 
own  system,  to  improve  the  availability 
of  your  existing  non-oil  or  gas-fired 
plants,  to  shift  part  of  your  peak  demand 
to,  off-peak  periods,  and  to  encourage  or 
assist  your  customers  in  implementing 
cost-effective  conservation  measures. 

(7)  Estimates  of  the  kilowatt  and 
kilowatt-hour  savings  that  would  result 
from  the  conservation  measures. 

(8)  A  calculation  of  the  net  capacity 
shortfall  in  the  appropriate  year 
(compared  to  a  20  percent  reserve 
margin)  if  your  existing  powerplant  is 
not  utilized  but  all  the  reasonable 
purchase  and  conservation 
opportunities  are  exploited. 

(d)  FERC  consultation.  ERA  will 
forward  a  copy  of  any  petition  for  which 
a  showing  under  this  section  is  required 
to  the  Federal  Energy  Regulatory 
Commission  (FERC)  promptly  after  if  is 
filed  with  ERA,  and  ERA  will  consult 
with  FERC  before  making  a  finding  on  ' 
"no  alternative  supply  of  power”  in  the 
case  of  a  petition  for  an  intermediate  or 
State  or  local  exemption  after  the 
issuance  of  a  final  prohibition  order. 

§  504.14  [Reserved] 

§  504. 15  Use  of  mixtures— general 
requirement  for  permanent  exemptions. 

(a)  Application.  ERA  will  not  consider 
a  petition  for  any  of  the  following 
exemptions  provided  for  in  Section  312 
of  the  Act  (lack  of  alternate  fuel  supply, 
site  limitations,  environmental 
requirements,  use  of  natural  gas  in  small 
powerplants,  cogeneration,  emergency 
purposes,  or  intermediate  load)  to  be 
complete,  adequate,  or  acceptable  for 
filing  unless  you  demonstrate  to  the 
satisfaction  of  ERA  that  you  have 
considered  the  use  of  a  mixture(s)  for 
which  an  exemption  under  §  504.36  (Fuel 
mixtures)  of  these  regulations  would  be 
available. 

(b)  Demonstration.  ERA  will  deny  any 
of  the  exemptions  listed  above  unless 
you  demonstrate  that  use  of  such  a 
mixture(s)  is  not  economically  or 
technically  feasible  in  the  unit  for  which 
you  are  requesting  an  exemption.  You 
must  submit  to  ERA  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 


(1)  If  use  of  a  mixture(s)  were 
required,  you  would  be  eligible  for  one 
of  the  following  permanent  exemptions 
provided  for  in  the  Act:  lack  of  alternate 
fuel  supply,  site  limitations, 
environmental  requirements,  or  state  or 
local  requirements,  or 

(2)  Use  of  a  mixture(s)  is  not 
technically  or  economically  feasible  in 
your  specific  unit  due  to  design  or 
special  circumstances. 

§  504.16  Use  of  fluidized  bed  combustion 
not  feasible— general  requirement  for 
permanent  exemptions. 

(a)  ERA  finding.  ERA  may  deny  any  of 
the  following  exemptions  provided  for  in 
Section  312  of  the  Act  (lack  of  alternate 
fuel  supply,  site  limitations, 
environmental  requirements,  state  or 
local  requirements,  cogeneration, 
emergency  purposes,  use  of  natural  gas 
in  small  powerplants  or  intermediate 
load)  if  ERA  finds  on  a  site  specific  or 
generic  basis  that  use  of  a  method  of 
fluidized  bed  combustion  of  an  alternate 
fuel  is  economically  and  technically 
feasible. 

(b)  Demonstration.  If  ERA  has  made 
such  a  finding,  ERA  will  deny  your 
request  for  exemption  unless  you 
demonstrate  that  the  use  of  a  method  of 
fluidized  bed  combustion  is  not 
economically  or  technically  feasible. 

You  must  include  in  your  Fuels 
Decisions  Report  or  any  supplement 
thereto  required  by  ERA  (or  in  your 
petition  for  an  emergency  exeption)  at 
least  the  following  evidence: 

(1)  If  use  of  a  method  of  fluidized  bed 
combustion  were  required,  you  would  be 
eligible  for  one  of  the  following 
permanent  exemptions  provided  for  in 
Section  312  of  the  Act:  Lack  of  alternate 
fuel  supply,  site  limitations, 
environmental  requirements,  or  state  or 
local  requirements:  or 

(2)  Use  of  a  method  of  fluidized  bed 
combustion  is  not  technically  or 
economically  feasible  in  your  specific 
unit  due  to  design  or  special 
circumstances. 

§  504.17  Terms  and  conditions; 
compliance  plans. 

(a)  Terms  and  conditions  generally. 
You  must  comply  with  the  terms  and 
conditions  of  an  exemption  granted 
under  the  Act  by  the  ERA,  including 
terms  and  conditions  requiring  the  use 
of  effective  fuel  conservation  measures. 

(b)  Compliance  plans  for  temporary 
exemptions.  (1)  A  compliance  plan 
certified  by  your  duly  authorized 
representative  shall  accompany  a 
petition  for  a  temporary  exemption.  The 
compliance  plan  shall  include  at  least 
the  following: 
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(1)  A  detailed  schedule  of  progressive 
events  and  the  dates  upon  which  the 
events  are  to  take  place  indicating  how 
compliance  with  the  applicable 
prohibitions  will  occur; 

(ii)  Evidence  of  binding  contracts  for 
fuel,  or  facilities  for  the  production  of 
fuel,  which  are  required  for  you  to 
comply  with  the  applicable  prohibitions: 
and 

(iii)  Any  other  documentary  evidence 
which  indicates  an  ability  to  comply 
with  the  applicable  prohibitions. 

(2)  The  exemption  shall  not  be 
effective  until  the  compliance  plan  it 
approved  by  ERA. 

(3)  Revisions  of  compliance  plans.  If 
the  petition  is  granted,  you  must  submit 
to  ERA  an  updated  compliance  plan 
certified  by  your  duly  authorized 
representative: 

(i)  At  the  end  of  each  12-month  period 
from  the  effective  date  of  the  exemption; 

(ii)  Within  1  month  of  an  alteration  of 
any  milestones  in  the  compliance  plan, 
together  with  the  reasons  for  the 
alteration  and  its  impact  upon  the 
scheduling  of  all  other  milestones  in  the 
plan;  and 

(iii)  At  any  time  the  ERA.  in  its 
discretion,  determines  that  a  revised 
compliance  plan  may  be  necessary  to 
reflect  changes  in  circumstances. 

(c)  Enforcement.  Air  exemption  is 
subject  to  termination  upon  the  violation 
of  any  provision  of  an  exemption  or  any 
provision  of  the  pertinent  compliance 
plan. 

Subpart  D—Temporary  Exemptions  for 
Existing  Powerplants 

§  504.20  Purpose  and  scope. 

(a)  This  subpart  implements  the 
provisions  contained  in  Section  311  of 
the  Act  with  regard  to  temporary 
exemptions  for  existing  powerplants. 

(b)  This  subpart  establishes  the 
criteria  and  standards  which  owners  or 
operators  of  existing  powerplants  who 
petition  for  a  temporary  exemption  must 
meet  to  sustain  their  burden  of  proof 
under  the  Act. 

(c)  You  shall  submit  all  petitions  for 
temporary  exemptions  for  existing 
powerplants  in  accordance  with  the 
procedures  set  out  in  Part  501  of  these 
regulations. 

(d)  The  duration  of  any  temporary 
exemption  granted  under  this  subpart 
shall  be. measured  from  the  date  that  the 
applicable  prohibition  would  apply  if 
the  exemption  had  not  been  granted. 

§  504.21  Lack  of  alternate  fuel  supply. 

(a)  Eligibility.  Section  311(a)(1)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  lack  of  an  alternate  fuel  supply. 


To  qualify  you  must  demonstrate  to  the 
satisfaction  of  ERA  that: 

(1)  You  made  a  good  faith  effort  to 
obtain  an  adequate  and  reliable  supply 
of  an  alternate  fuel  of  the  quality 
necessary  to  conform  to  the  design  and 
operational  requirements  of  the  existing 
powerplant; 

(2)  For  the  period  of  the  proposed 
exemption,  the  cost  of  using  such  a 
supply  would  substantially  exceed  the 
cost  of  using  imported  petroleum  as  a 
primary  energy  source  as  defined  in 

§  504.12  (Cost  calculation)  of  these 
regulations;  and 

(3)  You  will  be  able  to  comply  with* 
the  applicable  prohibitions  of  these 
regulations  at  the  end  of  the  proposed 
exemption  period. 

(b)  Evidence  required  in  support  of  a 
petition.Yon  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  description  of  your  analysis  of 
the  alternate  fuels  you  considered  for 
use; 

(2)  A  detailed  description  of  the 
design  requirements  you  specified  for 
the  existing  powerplant,  including 
capacity,  alternate  fuels  capability,  and 
all  other  pertinent  specifications; 

(3)  A  description  of  the  range  of 
specific  fuel  characteristics  of  all  the 
fuels  which  can  be  used  by  the  existing 
powerplants; 

(4)  Evidence  that  you  sought  to  obtain 
the  full  range  of  alternate  fuels  which 
could  be  used  by  the  existing 
powerplant,  including  bid  requests,  and/ 
or  advertisements  for  supply  contracts 
and  all  responses  thereto,  as  well  as  any 
other  arrangements  you  attempted  to 
make  to  secure  supplies: 

(5)  Evidence  of  the  contracts  or  other 
arrangements  you  have  made  to  ensure 
a  reliable  and  adequate  supply  of  an 
alternate  fuel  at  the  end  of  the  proposed 
exemption:  and 

(6)  All  data  required  by  §  504.12  (Cost 
calculation)  of  these  regulations 
necessary  for  computing  the  cost 
calculation  formula. 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  Section  314  of  the  Act  and  §  504.17 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  504.17  of 
these  regulations  and  as  required  by  the 
terms  of  any  order  granting  an 
exemption  under  this  subpart. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  or  renewals,  may  not  exceed 
ten  years. 


§504.22  Site  limitations. 

(a)  Eligibility.  Section  311(a)(2)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  a  site  limitation.  To  qualify  for 
such  an  exemption,  you  must 
demonstrate  that  one  or  more  of  the 
following  specific  physical  limitations 
relevant  to  the  location  or  operation  of 
your  powerplant  exist  which,  despite 
your  diligent  good  faith  efforts,  cannot 
be  overcome  before  the  end  of  the 
proposed  exemption  period: 

(1)  Alternate  fuels  would  be 
inaccessible  because  of  a  specific 
physical  limitation: 

(2)  Transportation  facilities  for 
alternate  fuels  would  be  unavailable; 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate 
fuel  would  be  unavailable: 

(4)  Adequate  means  for  controlling 
and  disposing  of  wastes  would  be 
unavailable; 

(5)  Adequate  and  reliable  supply  of 
water  would  be  unavailable;  or 

(6)  Other  site  limitations  exist  which 
would  not  permit  the  operation  of  the 
existing  powerplant  using  an  alternate 
fuel. 

(b)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Evidence  that  the  site  limitation  is 
a  physical  limitation,  and  not  a 
requirement  of  Federal,  State,  or  local 
law  which  could  be  the  basis  of  an 
exemption  under  §  501.34  (State  or  local 
requirements): 

(2)  Evidence  that  alternative  means 
for  overcoming  the  specific  site 
limitations  were  considered,  with  a 
detailed  description  of  the  efforts  made 
to  overcome  the  site  limitations  set  out 
in  your  petition: 

(3)  Evidence  of  the  equipment  or 
space  requirements  for  which  the  site 
limitation  is  claimed;  and 

(4)  Evidence  of  contracts  or  other 
arrangements  you  have  made  to  insure 
that  the  site  limitation  will  overcome 
and  that  you  will  comply  with  the 
applicable  prohibitions  at  the  end  of  the 
proposed  exemption  period.  Examples 
of  evidence  relevant  to  establishing  a 
site  limitation  for  purposes  of  a 
temporary  exemption  are  as  follows: 

(1)  Detailed  documentation  of 
impediments,  including  rights  of  way 
problems,  site  diagrams,  maps  of  the 
surrounding  areas  and  other  items 
essential  to  the  showing  of  a  site 
limitation; 

(ii)  Identification  of  transportation 
facilities  relevant  to  the  specific  site  of 
the  powerplant  and  demonstration  why 
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existing  transportation  facilities  cannot 
be  utilized  or  new  facilities  constructed: 

(iii)  Copies  of  bid  requests, 
advertisements,  and  general  efforts 
made  to  secure  alternative 
transportation  facilities: 

(iv)  Identification  of  potential 
alternate  fuel  storage  locations  within  a 
reasonable  geographic  area  surrounding 
the  powerplant: 

(v)  Detailed  scale  site  plans  of  the 
entire  facility  which  include  those  areas 
not  directly  involved  with  the  specific 
boiler: 

(vi)  A  specific  listing  of  all  equipment 
necessary  and  not  currently  available  to 
properly  handle  alternate  fuel: 

(vii)  Copies  of  bid  requests, 
advertisements  and  general  efforts  made 
to  secure  alternative  fuel  storage 
facilities: 

(viii)  Copies  of  quotes  from  bona  fide 
suppliers,  indicating  lead  times  for 
purchase  and  installation  of  required 
ancillary  storage  of  handling  equipment: 

(ix)  Specific  listing  of  any  equipment 
necessary  and  not  currently  available  to 
properly  control  and  dispose  of  waste: 

(x)  Identification  of  potential  alternate 
waste  disposal  locations  within  a 
reasonable  geographic  area  surrounding 
the  powerplant: 

(xi)  A  description  of  efforts  made  to 
secure  off  site  disposal  areas,  including 
the  cost  of  acquisition  of  the  sites, 
transportation  facilities  and  waste 
handling  costs  involved  in  their  use:  and 

(xii)  Copies  of  bid  requests, 
advertisments,  and  general  efforts  made 
to  secure  control  and  disposal 
equipment. 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  504.17 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  504.17  of 
these  regulations  and  as  may  be 
required  by  the  terms  of  any  order 
granting  an  exemption  under  this 
subpart. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  or  renewals,  may  not  exceed 
five  years. 

§  504.23  Inability  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  311(a)(3)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  an  inability  to  comply  with 
applicable  environmental  requirements. 
To  qualify  you  must  demonstrate  to  the 
satisfaction  of  ERA  that  despite  diligent 
good  faith  efforts: 

(1)  You  are  unable  to  comply  with  the 
applicable  prohibitions  without  violating 


applicable  Federal  or  State 
environmental  requirements:  and 

(2)  You  will  be  able  to  comply  with 
the  applicable  prohibitions  imposed  by 
the  Act  and  with  applicable 
environmental  requirements  by  the  end 
of  the  temporary  exemption  period. 

(b)  Criteria.  ERA’s  decision  with 
regard  to  environmental  compliance  will 
be  based  solely  on  analysis  of  your 
capacity  to  physically  achieve 
applicable  environmental  requirements. 
You  should  direct  your  analysis  toward 
those  conditions  or  circumstances  which 
make  it  physically  impossible  for  you  to 
comply  with  applicable  environmental 
requirements  during  the  temporary 
exemption  period.  The  cost  of 
compliance  shall  not  enter  into  the 
analysis,  but  any  cost  related 
considerations  may  be  presented  as  part 
of  a  demonstration  submitted  under 

§  504.21. 

(c)  Evidence  required  in  support  of  the 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  An  examination  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  the 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  all  alternate  fuels  with 
reference  to  which  you  are  requesting  an 
environmental  exemption.  All 
conclusions  regarding  the  ability  of  the 
facility  to  comply  must  be  based  on 
accepted  analytical  techniques,  such  as 
air  quality  modeling,  and  must  reflect 
current  conditions  of  the  area  which 
would  be  affected  by  the  facility.  You 
are  responsible  for  performing  the 
necessary  sampling  and  collecting 
sufficient  data  to  accurately 
characterize  these  conditions. 
Environmental  compliance  must  be 
examined  in  the  context  of  the  available 
pollution  control  equipment  which 
would  provide  the  maximum  possible 
reduction  of  pollution.  The  analysis 
must  contain  requests  for  bids  and  other 
inquiries  made  and  responses  received 
by  you  concerning  the  availability  and 
performance  of  pollution  control 
equipment:  contracts  signed,  if  any,  for 
an  alternate  fuel  supply  and  for  the 
purchase  and  installation  of  pollution 
control  equipment:  or  other  comparable 
evidence  such  as  technical  studies 
documenting  efficacy  of  equipment  to 
meet  applicable  requirements:  and 

(2)  An  examination  of  the  regulatory 
options  available  to  you  in  seeking  to 
achieve  environmental  compliance.  This 
must  include  an  analysis  of  the 
availability  of  offsets,  if  needed,  and  the 
potential  for  securing  variances,  and 


State  Implementation  Plan  revisions,  as 
appropriate.  The  analysis  must  illustrate 
and  document  your  efforts,  if  any,  to 
locate,  identify,  and  acquire  offsets, 
including  agreements  made  by 
agreement  to  acquire  offsets  is 
conditioned  upon  the  grant  of  a 
variance,  or  State  Implementation  Plan 
revision,  you  must  submit  a  letter  from 
the  state  agency  indicating  when  a 
proceeding  to  effectuate  the  agreement 
will  take  place.  The  analysis  must 
contain  any  correspondence  initiated  or 
received  by  you  concerning  these 
regulatory  options  and  all  technical 
studies  you  have  relied  upon  to  support 
your  conclusions.  In  addition  you  may 
submit  any  other  documentation  you 
believe  demonstrates  an  inability  to 
comply  with  applicable  environmental 
requirements  despite  good  faith  efforts. 

(d)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  504.17 
of  these  regulations  simultaneously  with 
the  submission  of  your  petition.  You 
must  submit  an  updated  compliance 
plan,  if  applicable,  as  required  by 

§  504.17  of  these  regulations  and  as 
required  by  the  terms  of  any  order 
granting  an  exemption  under  this 
subpart. 

(e)  Other  action.  Prior  to  deciding  to 
submit  an  exemption  application,  it  is 
recommended  that  you  request  a 
meeting  with  ERA  and  EPA  or  the 
appropriate  state  or  local  regulatory 
agency  to  discuss  options  for  operating 
an  alternate  fuel-fired  facility  in 
compliance  with  applicable 
environmental  requirements. 

(f)  Duration.  This  temporary 
exemption,  taking  into  account 
extensions  and  renewals,  may  not 
exceed  5  years,  and  will  be  issued  by 
ERA  for  such  period  up  to  and  including 
5  years  as  the  petition  demonstrates  is 
necessary. 

§  504.24  Future  use  of  synthetic  fuels. 

(a)  Eligibility.  Section  311(b)  of  the 
Act  provides  for  a  temporary  exemption 
based  upon  the  future  use  of  synthetic 
fuels.  To  qualify,  you  must  demonstrate 
to  the  satisfaction  of  ERA  that: 

(1)  You  will  be  able  to  comply  with 
the  applicable  prohibitions  by  the  use  of 
synthetic  fuel  derived  from  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  in  your  powerplant  by  the 
end  of  the  proposed  exemption  period: 

(2)  You  will  not  be  able  to  comply 
with  the  applicable  prohibitions  before 
the  end  of  the  proposed  exemption 
period  by  using  such  synthetic  fuel  in 
your  powerplant. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
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Fuels  Decision  Report  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Copies  of  studies  relating  to  the 
economic  and  technical  feasibility  of 
using  synthetic  fuels  by  your 
powerplant; 

(2)  Evidence  of  the  financial 
commitments  you  have  made  to 
construct,  operate,  and  maintain 
equipment  which  will  be  capable  of 
using  synthetic  fuel  as  the  primary 
energy  source  at  the  end  of  the  proposed 
exemption  period; 

(3)  Copies  of  bid  requests, 
advertisments,  contracts  and/or  other 
agreements  relating  to  the  production, 
purchase,  and  transportation  of 
synthetic  fuel;  and 

(4)  Information  regarding  any  permits 
that  may  be  required  by  Federal  or  State 
agencies  for  the  construction  and 
operation  of  a  powerplant  using 
synthetic  fuels. 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  504.17 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  shall 
submit  an  updated  compliance  plan,  if 
applicable,  as  may  be  required  by 

§  504.17  of  these  regulations  and  as 
required  by  the  terms  of  any  order 
granting  an  exemption  under  this 
subpart. 

(d)  Duration.  This  temporary 
exemption  may  be  granted  for  a  period 
of  up  to  five  years  and  may  be  extended 
for  up  to  an  additional  five  years. 

§  504.25  Use  of  innovative  technoiogies. 

(a)  Eligibility.  Section  311(c)  of  the 
Act  provides  for  a  temporary  exemption 
based  upon  the  use  of  innovative 
technologies.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that  you  will  be  able  to  comply  with  the 
applicable  rule  or  order  at  the  end  of  the 
proposed  exemption  period  by  adoption 
of  a  technology  for  the  use  of  an 
alternate  fuel  which  ERA  determines  to 
be  an  innovative  technology. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
Fuels  Decision  Report  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Copies  of  economic  and  technical 
feasibility  studies  pertaining  to  adoption 
of  an  innovative  technology  for  use  of 
an  alternate  fuel  in  your  installation; 

(2)  A  complete  description  of  the 
innovative  technology  you  propose  to 
use  including  explanation  of  its 
innovative  characteristics,  detailed 
design  and  engineering  specifications, 
and  a  description  of  the  fuel 
characteristic  of  the  alternate  fuels 


which  can  be  used  with  the  innovative 
technology. 

(3)  Reliable  evidence  of  the  Hnancial 
and  contractual  commitments  you  have 
made  to  construct  or  modify,  operate, 
and  maintain  equipment  which 
represents  and  innovative  technology 
for  the  use  of  alternate  fuel  and  which 
will  be  used  at  the  end  of  the  proposed 
exemption  period;  and 

(4)  Copies  of  bid  requests, 
advertisement  contracts,  and/or  other 
arragements  you  have  made  to  insure  a 
reliable  and  adequate  supply  of  an 
alternate  fuel  at  the  end  of  the  proposed 
exemption  period. 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  504.17 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  504.17  of 
these  regulations  and  as  may  be 
required  by  the  terms  and  conditions  of 
any  order  granting  an  exemption  under 
this  subpart. 

(d)  Other  action.  Prior  to  deciding  to 
submit  an  exemption  application,  it  is 
recommended  that  you  request  a  pre¬ 
petition  conference  with  ERA  to  discuss 
the  requirements  of  this  exemption. 

(e)  Duration.  This  temporary 
exemption  may  be  granted  for  a  period 
of  up  to  5  years  and  may  be  extended 
for  an  additional  5  years,  but  so 
extended  may  not  exceed  10  years. 

§  504.26  Public  interest  exemption. 

(a)  Policy  note.  The  use  of  coal  and 
other  alternate  fuels  in  lieu  of  petroleum 
and  natural  gas  is  in  the  public  interest. 
ERA  will  grant  this  temporary 
exemption  where  you  are  unable  to 
comply  immediately  with  the 
prohibitions  of  the  Act  or  order  by  ERA 
where  the  granting  of  the  petition  would 
be  in  the  public  interest,  and  where  you 
will  be  in  compliance  with  the 
prohibitions  imposed  by  the  Act  at  the 
end  of  the  exemption  period.  In  filing 
your  petition,  you  are  required  to 
complete  the  portions  of  the  Fuels 
Decision  Report  (FDR)  specified  in 
section  502  of  these  Interim  Rules  and 
demonstrate  why  your  proposed  facility 
could  not  burn  a  fuel  mixture  during  the 
time  the  exemption  is  effective.  ERA 
recognizes,  however,  that  there  are 
situations  where  the  public  interest 
would  best  be  served  by  not  requiring 
the  FDR  and  mixture  demonstration; 
consequently,  ERA  strongly  urges  you  to 
request  a  prepetition  conference  where, 
after  consideration  of  the  facts  of  your 
case,  ERA  could  waive  all  or  part  of 
these  requirements. 


(b)  Eligibility.  Section  311(e)  of  the 
Act  provides  for  a  temporary  public 
interest  exemption.  To  qualify,  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that: 

(1)  You  are  unable  to  comply  with  the 
applicable  prohibitions  imposed  by  the 
Act,  because  of  extraordinary 
circumstances,  during  the  period  for 
which  the  exemption  is  requested,  but 
that  you  will  be  capable  of  complying  at 
the  end  of  the  proposed  exemption 
period;  and 

(2)  The  granting  of  the  petition  would 
be  in  accordance  with  the  purposes  of 
the  Act  and  would  be  in  the  public 
interest. 

(c)  Evidence  required  in  support  of  the 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Substantial  evidence  to 
corroborate  the  eligibility  requirements 
identified  above: 

(2)  A  demonstration  that  the  use  of  a 
mixture,  for  which  an  exemption  under 
§  504.36  (Fuel  Mixtures)  would  be 
available,  is  not  technically  or 
economically  feasible  during  the  period 
the  temporary  public  interest  exemption 
is  in  effect;  and 

(3)  Information  and  data  required  by 
§  502.4  (Introduction),  §  502.7  (Evidence 
for  Exemption  Required),  and  §  502.12 
(Conservation  Measures)  of  the  Fuels 
Decision  Report  as  set  out  in  Part  502. 

(d)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  504.17 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  504.17  of 
these  regulations  and  as  may  be 
required  by  the  terms  of  any  order 
granting  an  exemption  under  this 
subpart. 

(e)  Duration.  This  temporary 
exemption,  taking  into  account 
extension  and  renewals,  may  not  exceed 
5  years. 

§  504.27  Retirement. 

(a)  Eligibility.  Section  311(d)  of  the 
Act  provides  for  a  temporary  exemption 
for  retirement.  To  qualify,  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that  the  powerplant  will  be  retired  at  or 
before  the  expiration  of  this  temporary 
exemption.  Retirement  means  for 
purposes  of  this  exemption  that  the  unit 
permanently  ceases  operation. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
petition  at  least  the  following  evidence 
in  order  to  make  the  demonstration 
required  by  this  section: 


Federal  Register  /  Vol.  44,  No.  142  /  Monday,  July  23.  1979  /  Rules  and  Regulations 


43201 


(1)  Copies  of  FPC  form  including 
Schedules  A  &  B,  filed  by  the  operating 
utility  during  the  previous  two  years; 

(2)  Copies  of  reports  filed  by  the 
operating  utility  during  the  two  years 
preceding  the  petition  with  its 
Reliability  Council  detailing  10  year 
projections  of  changes  in  generating 
capacity.  (These  reports  are  required  by 
FPC  Form  #383-4.); 

(3)  Any  state  PUC  permits  necessary 
for  the  retirement  of  a  powerplant  and  a 
copy  of  the  notification  to  the  state  PUC 
of  retirement,  if  any;  and 

(4)  Any  other  documentary  evidence 
which  indicates  the  reasons  for 
retirement  and  plans  for  replacement  or 
substitution  of  the  retired  powerplant. 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  504.17 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  504.17 
(except  §  504.17(b)(l)(ii)  of  these 
regulations  and  as  may  be  required  by 
the  terms  of  any  order  granting  an 
exemption  under  this  subpart. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account 
extensions  or  renewals,  may  not  exceed 
5  years. 

(e)  Restriction.  In  the  event  this 
exemption  is  granted  you  will  not  be 
eligible  for  any  other  exemption  under 
Title  III,  Subtitle  B  of  the  Act. 

§  504.28  Temporary  exemption  for 
powerplants  necessary  to  maintain 
reliability  of  service. 

(a)  Eligibility. 

(1)  Section  311(g)  of  the  Act  provides 
for  a  temporary  exemption  to  maintain 
reliability  of  service.  To  qualify  you 
must  demonstrate  to  the  satisfaction  of 
ERA  that  you  are  not  capable  of 
complying  with  the  applicable 
prohibitions  imposed  by  the  Act  without 
an  impairment  of  reliability  of  service  as 
measured  by  the  loss  of  load  probability 
technique  described  in  paragraphs  (a)(2) 
and  (a)(3)  of  this  section. 

(2)  You  must  calculate  reliability  of 
service  utilizing  the  loss  of  load 
probability  (LOLP)  technique.  The  LOLP 
must  be  computed  for  your  electrical 
region  using  the  first  12-month  period 
beginning  on  the  first  day  of  the  month 
following  the  effective  date  of  the 
exemption.  It  is  to  be  calculated  as  the 
sum  of  either  the  weekly  or  the  monthly 
estimates  of  hourly  load/capacity 
deficits.  You  may  decide  whether  to 
perform  the  calculation  using  weekly  or 
monthly  data.  The  LOLP  calculation 
must  take  into  consideration  equipment 
forced  outage  rates,  projected  customer 


electrical  demand,  and  generating 
capacity  projections  for  the  electrical 
region,  including  existing  generating 
capacity,  planned  generating  capacity 
additions  and  projected  firm  bulk 
electrical  purchases  and  sales,  and 
projected  retirements.  If  necessary,  you 
may  also  calculate  LOLP  with 
modifications  to  account  for 
transmission  constraints,  energy 
shortages,  and  other  factors  that  are  not 
adequately  addressed  by  adhering  to  the 
foregoing  specifications.  You  will  need 
to  discuss  why  such  modifications  are 
appropriate. 

(3)  Reliability  of  service  will  be 
considered  impaired  if  the  LOIJ*  during 
the  12-month  period  described  in 
paragraph  (a)(2)  of  this  section, 
including  all  available  emergency 
reliability  connections  and  other  bulk 
power  ties,  is  greater  than  one  day  in  5 
years. 

(4)  You  may  choose  to  argue  that  your 
case  for  impaired  reliability  is 
supportable  by  criteria  other  than  in 
paragraph  (a)(2)  of  this  section.  If  so, 
you  must  present  this  argument,  and 
propose  an  approach  for  its  justification, 
in  a  prepetition  conference  for  ERA 
concurrence. 

(b)  Evidence  supporting  the  petition. 
You  must  include  in  your  Fuels  Decision 
Report  at  least  the  following  evidence  in 
order  to  make  the  demonstration 
required  by  this  section: 

(1)  All  data  you  used  in  determining 
the  loss  of  load  probability; 

(2)  An  explanation  including 
equations  of  how  you  are  calculating  the 
loss  of  load  probability; 

(3)  A  description  of  your  method  and 
assumptions  for  projecting  demand  for 
your  system  and  for  your  electric  region; 

(4)  Your  strategy  for  ending  your 
period  of  reliability  impairment, 
describing  the  measures  you  expect  to 
take  to  reduce  your  demand  and/or  to 
increase  your  supply  of  power  from 
sources  other  than  your  proposed  plant 
that  are  either  alternate  fuel-fired  or 
qualify  for  other  exemptions; 

(5)  A  calculation  of  your  expected 
date  of  termination  for  your  period  of 
impairment.  You  may  specify  several 
alternate  termination  dates,  each 
corresponding  to  a  different 
combination  of  major  events  that  are 
beyond  your  control  (such  as  slippages 
of  a  new  plant  being  built  by  a  different 
utility  in  your  electric  region): 

(6)  In  addition,  you  may  include  other 
evidence  that  you  believe  is  relevant  to 
your  case,  such  as: 

(i)  Evidence  that  the  reliability 
advantages  of  coordination  on  an 
electric  region  basis  cannot  be  achieved 
to  an  extent  sufficient  to  remove  your 


“impairment  of  reliability",  reasons  for 
this  deficiency,  and  an  estimate  of  when 
such  coordination  could  be  implemented 
in  your  region;  or 

(ii)  Evidence  that  your  system  has  a 
unique  situation  that  requires  the  use  of 
different  reliability  criteria. 

(c)  Additional  information.  You  must 
submit  the  following  information: 

(1)  All  data  required  by  §  502.11 
(Petroleum  and  natural  gas  use)  of  these 
regulations:  and 

(2)  All  data  required  by  §  502.12 
(Conservation  measures)  of  these 
regulations  which  describe  any  oil  and 
natural  gas  conservation  measures  you 
have  taken  or  intend  to  take  if  the 
exemption  is  granted. 

(d)  Terms  and  conditions.  If  you 
obtain  this  temporary  exemption,  you 
will  be  permitted  to  operate  your 
powerplant  only  for  the  purposes  of 
preventing  an  impairment  of  reliability 
of  service.  Your  exemption  period  will 
extend  from  the  effective  date  of  the 
exemption  until  the  earliest  date  when 
you  can  reduce  your  LOLP  to  less  than  1 
day  in  5  years  by  means  of  measures 
which  are  in  compliance  with  the 
prohibitions  in  the  Act.  ERA,  at  the  time 
it  grants  this  exemption,  will  specify  the 
expected  termination  date  of  your 
exemption  period.  If  circumstances 
beyond  your  control,  which  could  not 
reasonably  be  anticipated  at  the  time 
your  petition  was  filed,  cause  the  LOLP 
of  your  electric  region  to  exceed  1  day  in 
5  years  either  at  the  end  of  this  period  or 
at  any  subsequent  time,  you  may 
continue  operation  or  recommence 
operation.  You  must  supply  detailed 
LOLP  calculations  to  support  the 
continuation  or  recommencement  of 
operation. 

(e)  Foreclosure  of  other  exemptions. 
Notwithstanding  any  other  provision  of 
these  regulations  or  of  the  Act,  an 
exemption  under  this  Part  (other  than  a 
permanent  exemption  under  §  504.38  for 
the  use  of  petroleum)  may  not  be 
granted  for  any  powerplant  for  which  an 
exemption  under  this  section  has  been 
granted. 

(f)  Compliance  plans.  You  must 
submit  to  ERA  a  compliance  plan  in 
accordance  with  Section  314  of  the  Act 
and  §  504.17  of  these  regulations 
simultaneously  with  submission  of  your 
petition.  You  must  submit  an  updated 
compliance  plan,  if  applicable,  as 
required  by  §  504.17  of  these  regulations 
and  as  may  be  required  by  the  terms  of 
any  order  granting  an  exemption  under 
this  subpart. 

(g)  Duration.  This  temporary 
exemption,  taking  into  account 
extensions  or  renewals,  may  not  exceed 
5  years  or  in  the  case  of  natural  gas 
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extend  beyond  December  31, 1994 
whichever  comes  first. 

§  504.29  Peakload  powerplants. 

(a)  Eligibility.  (1)  If  you  propose  to  use 
natural  gas  or  petroleum  as  a  primary 
energy  source  in  an  existing  peakload 
powerplant  Section  311(f)  of  the  act 
provides  for  a  temporary  exemption  for 
peakload  powerplants.  To  qualify  you 
must  certify  to  ERA  that  the  powerplant 
will  be  operated  solely  as  a  peakload 
powerplant  and  to  meet  peakload 
demand  for  the  period  of  the  exemption. 

(b)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your 
petition  at  least  the  following  evidence 
in  order  to  make  the  demonstration 
required  by  this  section: 

(1)  The  petition  must  be  accompanied 
by  a  sworn  statement  signed  by  a  duly 
authorized  officer  of  the  electric  utility 
which  will  operate  the  powerplant 
certifying  that  the  powerplant  is  to  be 
operated  solely  as  a  peakload 
powerplant  and  to  meet  peakload 
demand  for  the  period  of  the  exemption. 
The  certification  must  set  forth  the 
design  capacity  of  the  powerplant  and 
the  maximum  allowable  generation  of 
the  powerplant  in  kilowatt  hours 
according  to  the  definition  of  peakload 
for  each  12  month  period  of  operation  as 
a  peakload  powerplant.  The  first  such 
period  shall  begin  on  the  first  day  of  the 
month  following  the  effective  date  of  the 
exemption. 

(2)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  Section  314  of  the  Act  and  §  504.17 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  504.17  of 
these  regulations  and  as  required  by  the 
terms  of  any  order  granting  an 
exemption  under  this  subpart. 

(c)  Additional  information.  You  must 
submit  the  following  additional 
information: 

(1)  All  data  required  by  §  502.11 
(Petroleum  and  natural  gas  use]  of  these 
regulations;  and 

(2)  Ail  data  required  by  §  502.12 
(Conservtion  measures)  of  these 
regulations  which  describe  any  oil  or 
natural  gas  conservation  measures  you 
have  taken  or  intend  to  take  if  the 
exemption  is  granted. 

(d)  Liability  for  operating  in  excess  of 
exemption.  The  operation  of  a  peakload 
powerplant  which  has  been  granted  this 
exemption  in  excess  of  that  allowed  by 
the  exemption  shall  be  subject  to 
penalties  under  Title  VII,  Subtitle  C  of 
the  Act  unless  the  powerplant  meets  the 
criteria  set  forth  in  Section  721(c)  of  the 
Act. 


(e)  Duration.  This  temporary 
exemption,  taking  into  account 
extensions  or  renewals,  may  not  exceed 
5  years  or  in  the  case  of  natural  gas 
extend  beyond  December  31, 1994, 
whichever  comes  first. 

(f)  Reporting  requirements.  If  the 
petition  is  granted  you  must  report  to 
ERA,  at  the  end  of  each  12-month  period 
of  the  proposed  exemption.  The  first 
such  period  shall  begin  on  the  first  day 
of  the  month  following  the  effective  date 
of  the  exemption.  If  applicable,  upon 
reaching  the  maximum  number  of 
kilowatt  hours  of  permitted  generation 
within  the  12-month  period,  you  must 
report  the  name,  location,  and  design 
capacity  of  the  exempted  unit,  the 
number  of  hours  of  operation  permitted 
by  the  exemption,  and  the  number  of 
hours  of  actual  operation. 

Subpart  E— Permanent  Exemptions  for 
Existing  Powerplants 

§  504.30  Purpose  and  scope. 

(a)  This  subpart  implements  the 
provisions  contained  in  Section  312  of 
the  Act  with  regard  to  permanent 
exemptions  for  existing  electric 
powerplants. 

(b)  This  subpart  establishes  the 
criteria  and  standards  which  owners  or 
operators  of  existing  powerplants  that 
petition  for  a  permanent  exemption  must 
meet  to  sustain  their  burden  of  proof 
under  the  Act. 

(c)  If  a  petition  for  a  permanent 
exemption  is  filed  pursuant  to  §  504.31 
(Lack  of  alternate  fuel  supply);  §  504.32 
(Site  limitation);  §  504.33  (Inability  to 
comply  with  applicable  environmental 
requirements);  or  §  504.34  (State  or  local 
requirements);  the  petitioner  must 
demonstrate  that  his  inability  to  use 
each  reasonable  alternate  fuel  would 
entitle  him  to  one  or  more  of  the  above 
exemptions. 

(d)  You  must  submit  all  petitions  for 
permanent  exemptions  for  existing 
powerplants  in  accordance  with  the 
procedures  set  out  in  Part  501  of  these 
regulations. 

§  504.31  Lack  of  alternate  fuel  supply. 

(a)  Eligibility.  Section  312(a)(1)(A)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  lack  of  an  alternate 
fuel  supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that; 

(1)  You  made  a  good  faith  effort  to 
obtain  an  adequate  and  reliable  supply 
of  an  alternate  fuel  of  the  quality 
necessary  to  conform  with  the  design 


and  operational  requirements  of  the 
existing  powerplant;  and 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  remaining 
useful  life  of  the  existing  powerplant  as 
debned  in  §  504.12  (Cost  calculation]  of 
these  regulations. 

(b)  Evidence  in  support  of  a  petition. 
You  must  include  in  your  Fuels  Decision 
Report  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  A  detailed  description  of  the 
design  requirements  you  specified  for 
the  existing  powerplant,  including 
capacity,  alternate  fuels  capability,  and 
all  other  pertinent  specifications; 

(2)  A  description  of  the  range  of 
specific  fuel  characteristics  of  all  the 
fuels  which  can  be  used  by  the  existing 
powerplant; 

(3)  Evidence  that  you  sought  to  obtain 
the  full  range  of  alternate  fuels  and  fuel 
characteristics  which  could  be  used  by 
the  existing  powerplant,  including  bid 
requests  and/or  advertisements  for 
supply  contracts,  all  proposals  and 
responses  thereto,  as  well  as  any  other 
arrangements  you  attempted  to  make  to 
secure  supplies. 

(4)  All  data  required  by  §  504.12  of 
these  regulations  (Cost  calculation) 
necessary  for  computing  the  cost 
calculation  formula;  and 

(5)  A  description  of  your  analysis  of 
the  alternate  fuels  you  considered. 

§  504.32  Site  limitations. 

(а)  Eligibility.  Section  312(a)(1)(B)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  a  site  limitation.  To 
qualify  for  such  an  exemption  you  must 
demonstrate  that,  despite  good  faith 
efforts: 

(1)  Alternate  fuels  are  inaccessible  as 
a  result  of  a  specific  physical  limitation 
to  the  operation  of  the  existing 
powerplant; 

(2)  Transportation  facilities  for 
alternate  fuels  would  be  unavailable; 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  alternate  fuels 
would  be  unavailable; 

(4)  Adequate  means  for  controlling 
and  disposing  of  wastes  would  be 
unavailable; 

(5)  Adequate  and  reliable  supply  of 
water  would  be  unavailable;  or 

(б)  Other  site  limitations  exist  which 
would  not  permit  the  operation  of  the 
existing  powerplant  using  an  alternate 
fuel,  and  these  limitations  cannot  be 
reasonably  expected  to  be  overcome 
within  five  years  after  the  effective  date 
of  the  applicable  prohibition. 
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(b)  Evidence  to  be  submitted  in 
support  of  the  petition.  You  must  include 
in  your  Fuels  Decision  Report  at  least 
the  following  evidence  in  order  to  make 
the  demonstration  required  by  this 
section:  . 

(1)  Evidence  that  the  site  limitation  is 
a  physical  limitation,  and  not  a 
requirement  of  Federal,  State  or  local 
law  which  could  be  the  basis  of  an 
exemption  under  §  504.34  (State  or  local 
requirements); 

(2)  Evidence  that  alternative  means 
for  overcoming  the  specific  site 
limitations  were  considered  with  a 
detailed  description  of  the  efforts  made 
to  overcome  the  site  limitations  set  out 
in  your  petition;  and 

(3)  Evidence  of  the  equipment  or 
space  requirements  for  which  the  site 
limitation  is  claimed.  Examples  of 
evidence  relevant  to  establishing  a  site 
limitation  for  purposes  of  a  permanent 
exemption  are  as  follows: 

(i)  Detailed  demonstration  of 
impediments,  including  rights  of  way 
problems,  site  diagrams,  maps  of  the 
surrounding  areas  and  other  items 
essential  to  the  showing  of  a  site 
limitation: 

(ii)  Identification  of  transportation 
facilities  relevant  to  the  geographic  site 
of  the  powerplant  and  demonstration 
why  existing  transportation  facilities 
cannot  be  utilized  or  new  facilities 
constructed: 

(iii)  Identification  of  potential 
alternate  waste  disposal  locations 
within  a  reasonable  geographic  area 
surrounding  the  powerplant: 

(iv)  A  description  of  efforts  made  to 
secure  off-site  disposal  area,  including 
the  cost  of  acquisition  of  the  sites, 
transportation  facilities  and  waste 
handling  costs  involved  in  their  use: 

(v)  Copies  of  bid  requests, 
advertisements,  and  other  general 
efforts  made  to  secure  waste  control  and 
disposal  equipment; 

(vi)  Copies  of  bid  requests, 
advertisements,  and  other  general 
efforts  made  to  secure  alternative  fuel 
storage  facilities: 

(vii)  Identification  of  potential 
alternate  fuel  storage  locations  within  a 
reasonable  geographic  area  surrounding 
the  powerplant: 

(viii)  Detailed  scale  site  plans  of  the 
entire  facility  which  include  those  areas 
not  directly  involved  with  the  specific 
powerplant; 

(ix)  A  specific  listing  of  all  equipment 
necessary  and  not  cufrently  available  to 
properly  handle  alternate  fuels; 

(x)  Copies  of  quotes  from  bona  fide 
suppliers,  indicating  lead  times  for 
purchase  and  installation  of  required 
ancillary  storage  or  handling  equipment: 


(xi)  Specific  listing  of  any  equipment 
necessary  and  not  currently  available  to 
properly  control  and  dispose  of  waste. 

§  504.33  Inability  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  312(a)(1)(C)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  the  inability  to  comply 
with  the  applicable  environmental 
requirements.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that,  despite  good  faith  efforts  you  will 
be  unable,  within  5  years  of  the  date  the 
exemption  is  requested  to  take  effect,  to 
comply  with  the  applicable  Federal  or 
state  environmental  requirements. 

(b)  Criteria.  ERA’S  decision  with 
regard  to  environmental  compliance  will 
be  based  solely  on  an  analysis  of  your 
capacity  to  physically  achieve 
applicable  environmental  requirements. 
The  cost  of  compliance  shall  not  enter 
into  the  analysis,  but  any  cost-related 
considerations  may  be  presented  as  part 
of  a  demonstration  submitted  under 

§  504.31. 

(c)  Evidence  required  in  support  of  the 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  An  examination  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  the 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  all  alternate  fuels  for  which  you 
are' requesting  an  environmental 
exemption.  All  conclusions  regarding 
the  ability  of  the  facility  to  comply  must 
be  based  on  accepted  analytical 
techniques,  such  as  air  quality  modeling, 
and  must  reflect  current  conditions  of 
the  area  which  would  be  affected  by  the 
facility.  You  are  responsible  for 
performing  the  necessary  sampling  and 
collecting  sufficient  data  to  accurately 
characterize  these  conditions. 
Environmental  compliance  must  be 
examined  in  the  context  of  the  available 
pollution  control  equipment  which 
would  provide  the  maximum  possible 
reduction  of  pollution.  The  analysis 
must  contain  requests  for  bids  and  other 
inquiries  made  and  responses  received 
by  you  concerning  the  availability  and^ 
performance  of  pollution  control 
equipment,  or  other  comparable 
evidence  such  as  technical  studies 
documenting  efficacy  of  equipment  to 
meet  applicable  requirements:  and 

(2)  An  examination  of  the  regulatory 
options  available  to  you  in  seeking  to 
achieve  environmental  compliance.  This 
must  include  an  analysis  of  the 
availability  of  offsets,  if  needed,  and  the 
potential  for  securing  variances  and 


State  Implementation  Plan  (SIP) 
revisions,  as  appropriate.  The  analysis 
must  illustrate  and  document  your 
efforts,  if  any,  to  locate  and  identify 
available  offsets,  and  to  secure 
variances  and  SIP  revisions.  The 
analysis  must  contain  any 
correspondence  initiated  or  received  by 
you  concerning  these  regulatory  options 
and  all  technical  studies  you  have  relied 
upon  to  support  your  conclusions. 

(3)  In  addition,  you  may  submit  any 
other  documentation  you  believe 
demonstrates  an  inability  to  comply 
with  applicable  environmental 
requirements  despite  good  faith  efforts. 

(d)  Other  actions.  Prior  to  deciding  to 
submit  an  exemption  application,  it  is 
recommended  that  ybu  request  a 
meeting  with  ERA  and  EPA  or  the 
appropriate  state  or  local  regulatory 
agency  to  discuss  options  for  operating 
an  alternate  fuel-fired  facility  in 
compliance  with  the  applicable 
environmental  requirements. 

§  504.34  State  or  local  requirements. 

(a)  Eligibility.  Section  312(b)  of  the 
Act  provides  for  an  exemption  due  to 
state  or  local  requirements.  To  qualify 
you  must  demonstrate  to  the  satisfaction 
of  ERA  that: 

(1)  With  respect  to  the  site  of  the 
powerplant,  the  operation  of  such 
powerplant  using  an  alternate  fuel  is  not 
feasible  because  of  a  state  or  local 
requirement: 

(2)  If  such  state  or  local  requirement  is 
under  a  building  code  or  nuisance  or 
zoning  law,  no  other  exemption  could  be 
granted  for  such  facility; 

(3)  You  have  in  good  faith  attempted 
unsuccessfully  to  obtain  a  variance  from 
the  state  or  local  requirement  or  have 
demonstrated  why  none  is  available: 

(4)  The  granting  of  the  exemption 
would  be  in  the  public  interest  and 
would  be  consistent  with  the  purposes 
of  this  Act; 

(b)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  copy  of  the  pertinent  state  or 
local  requirement  with  its  citation  and 
its  legislative  history; 

(2)  The  identification  and  location  of 
the  administrative  body  which 
implements  the  requirement; 

(3)  A  description  of  your  attempts  to 
obtain  a  variance  from  the  requirement 
or  a  demonstration  of  why  none  is 
available; 

(4)  A  description  of  any  activities  you 
were  involved  in  after  April  20. 1977, 
pertaining  to  the  enactment  of  the 
requirement: 
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(5)  A  description  of  equipment, 
procedures,  and  the  advance  planning 
time  necessary  to  comply  with  the 
requirement: 

(6)  A  detailed  description  of  why 
compliance  with  the  state  or  local 
requirement  is  infeasible: 

(7)  The  impact  upon  you  and/or  your 
local  community,  if  any,  should  your 
petition  be  denied: 

(8)  An  explanation  of  the  reasons  why 
granting  this  exemption  would  be  in  the 
public  interest:  and 

(9)  An  analysis  of  why  you  cannot 
qualify  for  any  other  exemption,  if  the 
state  or  local  requirement  is  under  a 
building  code  or  nuisance  or  zoning  law. 

(c)  Exercise  of  discretion  by  ERA. 

ERA  may  refuse  to  grant  this  exemption 
to  you  if  it  determines  that  such  grant 
would  not  be  in  the  public  interest  or  in 
accordance  with  the  purposes  of  the 
Act,  notwithstanding  the  fact  that  the 
evidence  you  have  furnished  to  ERA  in 
your  exemption  petition  substantiates 
that  your  facility  would  otherwise  be 
eligible  to  receive  the  exemption. 

§  504.35  Cogeneration. 

(a)  Eligibility.  Section  312(c]  of  the 
Act  provides  for  a  permanent  exemption 
for  cogeneration.  To  qualify  you  must 
show  that  economic  and  oAer  benefits 
of  cogeneration  are  unobtainable  unless 
petroleum  or  natural  gas,  or  both  are 
used  by  demonstrating  to  the 
satisfaction  of  ERA  at  least  the 
following  minimum  criteria: 

(1]  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility  where  the 
calculation  of  savings  is  in  accordance 
with  paragraph  (c)  of  this  section:  or 

(2)  It  would  be  in  the  public  interest  to 
grant  an  exemption  to  the  cogeneration 
facility  because  of  special  circumstances 
such  as  technical  innovation  or 
maintaining  industry  in  urban  areas. 

(b)  Specifications  of  the  cogeneration 
facility.  (1)  A  person  operating  a 
cogeneration  facility  may  apply  for  an 
exemption  under  this  section  if  the 
amount  of  net  electricity  that  is  either 
sold  or  exchanged  is  50  percent  or  more 
of  the  useful  energy  output  of  the 
facility.  If  the  amount  is  less  than  50 
percent,  see  §  505.27  (Installations).  Net 
electricity  excludes  sales  or  exchanges 
among  owners  of  the  cogeneration 
facility. 

(2)  Electricity  generated  by  the 
cogeneration  facility  must  constitute 
more  than  10  percent  of  the  useful 
energy  output  of  the  facility  and  less 
than  M  percent  of  the  useful  energy 
output. 


(c)  Calculation  of  oil  and  gas  savings. 
There  is  an  oil  and  gas  savings  if  the  oil 
or  gas  to  be  consumed  by  the 
cogeneration  facility  will  be  less  than 
that  which  would  otherwise  be 
consumed  in  the  absence  of  the  . 
cogeneration  facility.  The  calculation  of 
the  oil  and  gas  which  would  otherwise 
be  consumed  must  be  in  accordance 
with  paragraphs  (c)(1)  and  (2)  of  this 
section. 

(1)  Except  for  the  case  described  in 
paragraph  (c)(2)  of  this  section,  the  oil  or 
gas  which  would  otherwise  be 
consumed  must  be  calculated  as 
follows: 

(1)  You  may  include  the  oil  or  gas  that 
would  be  consumed  by  facilities  that  are 
or  would  be  too  small  to  be  covered  by 
the  FUA  regulations.  In  the  case  of  new 
small  industrial  units,  you  must 
demonstrate  that  it  would  be  reasonable 
to  construct  units  of  that  size. 

(ii)  You  may  include  the  oil  or  gas  that 
would  be  consumed  by  units  in  place 
(existing  or  exempt)  covered  by  FUA  if 
they  are  less  than  40  years  old  in  the 
case  of  a  field-erected  unit  or  less  than 
20  years  old  in  the  case  of  a  packaged 
unit.  In  the  case  of  existing  units,  you 
may  not  include  units  that  have  burned 
an  alternate  fuel  or  are  capable  of 
burning  an  alternate  fuel,  emd  you  may 
only  include  units  described  in  this 
paragraph  if  they  will  be  retired  if- this 
exemption  is  granted. 

(iii)  You  may  include  the  oil  or  gas 
that  would  be  consumed  by  units  not  yet 
constructed  that  would  be  covered  by 
the  FUA  regulations  if  you  can 
demonstrate  that  each  unit  would  be 
entitled  to  an  exemption. 

(iv)  You  may  include  the  oil  or  gas 
that  would  be  consumed  by  powerplants 
to  generate  electricity  supplied  to  the 
grid  to  the  extent  that  such  electricity,  if 
you  cogenerate,  will  no  longer  be 
supplied  by  the  grid.  The  oil  or  gas 
portion  must  be  based  on  a  10  year 
forecast  that  includes  new  construction 
and  retirement  of  plants  within  those  10 
years. 

(2)  In  the  case  of  a  cogeneration 
facility  that  would  consist  of  an  existing 
unit  and  a  new  unit,  you  must  calculate 
the  amount  of  oil  or  gas  that  would 
otherwise  be  consumed  as  the  sum  of: 

(i)  The  five-year  average  oil  or  gas 
consumption  of  the  existing  unit,  and 

(ii)  The  amount  that  would  be 
consumed  in  units  described  in 
paragraph  (c)(1)  (i)-(iv),  of  this  section 
that  would  now  be  satisfied  by  the  new 
cogeneration  facility. 

(d)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuel 
Decision  Report  at  least  the  following 


evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  An  engineering  description  of  the 
cogeneration  system,  including  proposed 
output  and  uses  thereof,  with  sufficient 
detail  to  ensure  that  the  facility  qualifies 
as  a  cogeneration  facility: 

(2)  A  detailed  oil  and  natural  gas 
savings  calculation  identifying  the 
projected  oil  or  natural  gas  consumption 
of  the  cogeneration  facility  and  the  oil  or 
natural  gas  that  would  otherwise  be 
used: 

(3)  Identification  of  the  FUA  status  of 
the  units  described  in  paragraph 
(c)(l)(i)-(iv)  of  this  section  with  respect 
to  coverage  and  designation  as  new, 
existing,  or  exempted,  age  of  units,  and 
alternate  fuel  capability  of  units: 

(4)  Identification  of  all  persons  and 
their  roles  in  the  proposed  cogeneration 
facility: 

(5)  In  the  case  of  paragraph  (a)(2)  of 
this  section,  an  explanation  of  the  public 
interest  factors  you  believe  should  be 
considered  by  ^lA. 

(e)  Exercise  of  discretion  by  ERA. 

ERA  may  refuse  to  grant  this  exemption 
to  you  if  it  determines  that  such  grant 
would  not  be  in  the  public  interest  or  in 
accordance  with  the  purposes  of  the 
Act,  notwithstanding  the  fact  that  the 
evidence  you  have  furnished  to  ERA  in 
your  exemption  petition  substantiates 
that  your  facility  would  otherwise  be 
eligible  to  receive  the  exemption. 

§  504.36  Permanent  exemption  for  certain 
fuel  mixtures  containing  natural  gas  or 
petroleum. 

(a)  Eligibility.  Section  312(d)  of  the 
Act  provides  for  a  permanent  exemption 
for  certain  fuel  mixtures.  To  qualify  you 
must  demonstrate  to  the  satisfaction  of 
ERA  that: 

(1)  You  propose  to  use  a  mixture  of 
natural  gas  or  petroleum  and  an 
alternate  fuel  as  a  primary  energy 
source: 

(2)  The  amount  of  petroleum  or 
natural  gas  you  propose  to  use  in  the 
mixture  will  not  exceed  the  minimum 
percentage  of  the  total  Btu  heat  input 
needed  to  maintain  operational 
reliability  of  the  powerplant  consistent 
with  maintaining  a  reasonable  level  of 
fuel  efficiency. 

(b)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  complete  description  of  the  fuel 
mixture,  component  elements  of  the 
mixture,  and  percentage  of  each 
component  to  be  utilized: 
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(2)  Your  design  specifications  for  the 
unit  for  which  you  are  requesting  an 
exemption:  and 

(3)  An  engineering  assessment  of  the 
proportions  of  petroleum  or  natural  gas 
needed  to  maintain  operational 
reliability  and  an  adequate  level  of  fuel 
efficiency. 

(c)  Reporting  requirement.  If  the 
exemption  is  granted,  you  must  submit 
an  annual  report  to  ERA  certifying  that 
the  affected  units  have  used  no  more 
than  the  percentage  of  oil  or  natural  gas 
specified  in  the  exemption  order.  The 
certification  shall  be  executed  by  your 
duly  authorized  representative. 

(d)  Solar  mixtures.  ERA  will  grant  a 
permanent  mixtures  exemption  for  the- 
use  of  a  mixture  of  solar  energy 
(including  wind,  tide,  and  other 
intermittent  sources]  and  petroleum  or 
natural  gas,  where: 

(1)  Solar  energy  will  account  for  at 
least  20  percent  of  the  total  annual  Btu 
heat  input  of  the  unit:  and 

(2)  You  propose  an  acceptable  plan  to 
ERA  which — 

(i)  Meets  the  evidence  requirements 
set  forth  in  paragraph  (b)  of  this  section: 
and 

(ii)  Contains  a  compliance  plan 
prepared  in  accordance  with  §  504.17  of 
these  regulations. 

§  504.37  Emergency  purposes. 

(a)  Eligibility.  Section  312(e)  of  the 
Act  provides  for  a  permanent  exemption 
for  emergency  purposes.  To  qualify  you 
must  demonstrate  to  the  satisfaction  of 
ERA  that  you  will  operate  and  maintain 
the  powerplant  for  emergency  purposes 
only. 

(b)  Definition.  For  the  purposes  of  this 
permanent  exemption  an  emergency 
exists  when  the  operating  utility  would 
be  required  to  curtail  noninterruptible 
electric  supply  to  its  industrial 
customers. 

(c)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your 
petition  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  A  certificate  executed  by  a  duly 
authorized  officer  of  the  operating  utility 
stating  that  emergency  operation  under 
the  provisions  of  this  exemption  will 
occur  only  when  the  noninterruptible 
electric  supply  to  industrial  customers 
would  be  curtailed: 

(2)  All  data  required  by  §  504.15  (Use 
of  mixtures — general  requirement)  of 
these  regulations  demonstrating  that  use 
of  a  mixture(s)  is  not  economically  or 
technically  feasible:  and 

(3)  All  data  required  by  §  504.16  (Use 
of  fluidized  bed  combustion  not 
feasible — ^general  requirement)  if  ERA 


has  made  a  generic  or  site-specific 
finding  that  the  use  of  a  method  of 
fluidized  bed  combustion  of  an  alternate 
fuel  is  economically  and  technically 
feasible. 

(d)  Additional  information.  You  must 
submit  the  following  additional 
information: 

(1)  All  data  required  by  §  502.11 
(Petroleum  and  natural  gas  use)  of  these 
regulations: 

(2)  All  data  required  by  §  502.12 
(Conservation  measures)  of  these 
regulations  which  describe  any  oil  or 
natural  gas  conservation  measures  you 
have  taken  or  intend  to  take  if  the 
exemption  is  granted:  and 

(3)  All  data  required  by  §  502.13 
(Environmental  impacts  analysis)  of 
these  regulations  which  will  assist  ERA 
to  fulfill  its  responsibilities  under  the 
National  Environmental  Policy  Act 
(NEPA). 

(e)  Reporting  requirement.  At  the  end 
of  each  12-month  period  from  the 
effective'date  of  the  exemption,  you 
must  report  to  ERA  the  monthly  and 
annual  amounts  of  electricity  generated 
and  fuel  used  under  the  provisions  of 
this  exemption  with  a  description  of  the 
purposes  of  use. 

§  504.38  Peakload  powerplants. 

(a)  Eligibility.  (1)  Section  312(f)  of  the 
Act  provides  for  a  permanent  exemption 
for  peakload  powerplants  if  you  propose 
to  use  petroleum  or  natural  gas  as  a 
primary  energy  source  in  a  peakload 
powerplant.  To  qualify: 

(1)  You  must  certify  to  ERA  that  the 
powerplant  will  be  operated  solely  as  a 
peakload  powerplant  and  to  meet 
peakload  demand  for  the  remaining  life 
of  the  powerplant:  and 

(ii)  A  denial  of  such  petition  is  likely 
to  result  in  an  impairment  of  reliability 
of  service  as  measured  by  the  loss  of 
load  probability  technique  described  in 
paragraphs  (a)(3),  and  (a)(4)  of  this 
section:  and 

(iii)  Modification  of  the  powerplant  to 
permit  compliance  with  the  prohibitions 
of  the  Act — 

(A)  Is  technically  infeasible:  or 

(B)  Would  result  in  an  unreasonable 
expense. 

(2)  You  must  calculate  reliability  of 
service  utilizing  the  loss  of  load 
probability  (LOLP)  technique.  The  LOLP 
must  be  computed  for  your  electrical 
region  using  the  first  12-month  period  of 
the  proposed  exemption  beginning  on 
the  first  day  of  the  month  following  the 
effective  date  of  the  exemption.  It  is  to 
be  calculated  as  the  sum  of  either  the 
weekly  or  the  monthly  estimates  of 
hourly  load/capacity  deficits.  You  may 
decide  whether  to  perform  the 


calculation  using  weekly  or  monthly 
data.  The  LOLP  calculation  must  take 
into  consideration  equipment  forced 
outage  rates,  projected  customer 
electrical  demand,  and  generating 
capacity  projections  for  the  electrical 
region,  including  existing  generating 
capacity,  planned  generating  capacity 
additions  and  projected  firm  bulk 
electrical  purchases  and  sales,  and 
projected  retirements.  If  necessary,  you 
may  also  calculate  LOLP  with 
modifications  to  account  for 
transmission  restraints,  energy 
shortages,  and  other  factors  that  are  not 
adequately  addressed  by  adhering  to  the 
foregoing  specifications.  You  will  need 
to  discuss  why  such  modifications  are 
appropriate. 

(3)  Reliability  of  service  will  be 
considered  impaired  if  the  LOLP  for  the 
12-month  period  is  greater  than  one  day 
in  five  years. 

(4)  You  may  choose  to  argue  that  your 
case  for  impaired  reliability  is 
supportable  by  criteria  other  than  in 
paragraph  (a)(2)  of  this  section.  If  so. 
you  must  present  this  argument,  and 
propose  an  approach  for  its  justification, 
in  a  prepetition  conference  for  ERA 
concurrence. 

(5)  Technical  infeasibility.  ERA  will 
consider  compliance  with  the  applicable 
prohibitions  of  FUA  to  be  technically 
infeasible  if  the  facility  is  not 
“technically  capable”  of  burning  an 
alternative  fuel,  and  if  it  is  not  true  that 
the  facility  “has  or  previously  had  the 
technical  capability”  to  use  an  alternate 
fuel  pursuant  to  §  500.1(b)(1)  of  these 
regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  sworn  statement  signed  by  a 
duly  authorized  officer  of  the  electric 
utility  which  will  operate  the 
powerplant  certifying  that  the 
powerplant  is  to  be  operated  solely  as  a 
peakload  powerplant  and  to  meet 
peakload  demand  for  the  life  of  the 
plant.  The  certification  must  set  forth 
the  design  capacity  of  the  powerplant 
and  the  maximum  allowable  generation 
of  the  powerplant  in  kilowatt  hours 
according  to  the  definition  of  peakload 
for  each  12  months  of  operation  as  a 
peakload  powerplant,  and  that  the 
powerplant  is  to  be  operated  solely  to 
meet  peakload  demand  for  the 
remaining  life  of  the  powerplant.  ‘ 

(2)  All  data  you  used  in  determining 
the  loss  of  load  probability: 

(3)  An  explanation,  including 
equations,  of  how  you  are  calculating 
the  loss  of  load  probability; 
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(4)  A  description  of  your  method  and 
assumptions  for  projecting  demand  for 
your  system  and  for  your  electric  region: 

(5)  Your  strategy  for  ending  your 
period  of  reliability  impairment, 
describing  the  measures  you  expect  to 
take  to  reduce  your  demand  and/or  to 
increase  your  supply  of  power  from 
sources  other  than  your  proposed  plant 
that  are  either  alternate  fuel-fired  or 
qualify  for  other  exemptions. 

(6)  Calculation  of  your  expected  date 
of  termination  for  your  period  of 
impairment.  You  may  specify  several 
alternative  termination  dates,  each 
corresponding  to  a  different 
combination  of  major  events  that  are 
beyond  your  control  (such  as  slippages 
of  a  new  plant  being  built  by  a  different 
utility  in  your  electrical  region); 

(7)  An  explanation  of  why  there  is  not 
enough  time  to  construct  an  alternate 
fuel-fired  plant  to  prevent  impairment  of 
reliability  of  service; 

(8)  An  explanation  of  why  you  believe 
that  modification  of  the  powerplant  to 
permit  compliance  with  the  Act  is 
technically  infeasible; 

(9)  An  explanation  of  why  you  believe 
that  modification  of  the  powerplant  to 
permit  compliance  with  the  Act  would 
result  in  unreasonable  expense; 

(10)  In  addition,  you  may  include 
other  evidence  that  you  believe  is 
relevant  to  your  case,  such  as: 

(i)  Evidence  that  the  reliability 
advantages  of  coordination  on  an 
electric  region  basis  cannot  be  achieved 
to  an  extent  sufficient  to  remove  your 
“impairment  of  reliability,"  reasons  for 
this  deficiency,  and  an  estimate  of  when 
such  coordination  could  be  implemented 
in  your  region;  or 

(11)  Evidence  that  your  system  has  a 
unique  situation  that  requires  the  use  of 
different  reliability  criteria. 

(c)  Liability  for  operating  in  excess  of 
exemption.  The  operation  of  a  peakload 
powerplant  which  has  been  granted  this 
exemption  in  excess  of  that  allowed  by 
the  exemption  shall  be  subject  to 
penalties  under  Title  VII,  Subtitle  C  of 
the  Act  unless  the  powerplant  meets  the 
criteria  set  forth  in  section  721(c)  of  the 
Act. 

(d)  Reporting  requirement.  If  the 
petition  is  granted,  you  must  report  to 
ERA,  at  the  end  of  each  12-month  period 
from  the  effective  date  of  the  exemption 
and,  if  applicable,  upon  reaching  the 
maximum  number  of  kilowatt  hours  of 
permitted  generation  within  each  12- 
month  period,  the  name,  location,  and 
design  capacity  of  the  exempted  unit, 
the  number  of  hours  of  operation 
permitted  by  the  exemption,  and  the 
number  of  hours  of  actual  operation. 


§  504.39  Intermediate  load  powerplants. 

(a)  Eligibility.  Section  312(g)  of  the 
Act  provides  for  an  exemption  for  use  of 
petroleum  as  a  primary  energy  source  by 
intermediate  load  powerplants.  ERA 
may  grant  you  such  an  exemption  if  you 
demonstrate  to  the  satisfaction  of  ERA 
that: 

(1)  The  Administrator  of  the  EPA  or 
the  Director  of  the  appropriate  State  air 
pollution  control  agency  has  certified 
that  the  use  of  any  available  alternate 
fuel  as  a  primary  energy  source  will 
cause  or  contribute  to  a  concentration, 
in  an  air  quality  control  region  or  any 
area  within  such  region,  of  a  pollutant 
for  which  any  national  ambient  air 
quality  standard  is  or  would  be 
exceeded  as  described  in  paragraph  (c) 
of  this  section: 

(2)  The  powerplant  as  operated  will 
replace  no  more  than  the  equivalent 
generating  capacity  of  existing  units 
which: 

(i)  Permanently  cease  operation 
within  one  month  of  ERA’s  granting  the 
intermediate  load  powerplant  this 
exemption; 

(ii)  Use  natural  gas  or  petroleum  as  a 
primary  energy  source; 

(iii)  Are  owned  by  the  same  person 
who  is  to  operate  the  existing 
powerplant;  and 

(iv)  Would,  if  they  burned  coal,  cause 
or  contribute  to  a  pollutant 
concentration  in  a  manner  described  in 
paragraph  (a)(1)  of  this  section; 

(3)  The  powerplant  is  and  shall 
continue  to  be  operated  only  as  an 
intermediate  load  powerplant  in  which 
the  electrical  generation  (in  kilowatt 
hours)  for  any  12-calendar-month 
period,  shall  not  exceed  the 
powerplant’s  design  capacity  mulitplied 
by  3,500  hours: 

(4)  The  net  heat  input  rate  for  the 
powerplant  will  be  maintained  at  or  less 
that  9,500  BTU’s  per  kilowatt  hour 
throughout  the  remaining  useful  life  of 
the  powerplant: 

(5)  The  powerplant  has  the  capability 
to  use  a  synthetic  fuel  derived  from  an 
alternate  fuel  as  a  primary  energy 
source. 

(b)  Evidence  supporting  the  petition. 
Your  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  An  air  quality  certification  for  this 
unit  prepared  by  the  EPA  or  State  air 
pollution  control  agency,  meeting  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  including  a  listing  of  all 
alternate  fuels  covered  by  the 
certification; 

(2)  A  description  of  the  existing 
powerplants  to  be  replaced,  by  the 


intermediate  load  powerplant  which 
shall  include: 

(i)  The  name  and  location  of  each  of 
the  existing  powerplants: 

(ii)  The  volume  of  fuel  consumed  by 
type  for  the  previous  two  years  by  the 
existing  powerplants; 

(iii)  The  corporate  ownership  of  the 
existing  powerplants;  and 

(iv)  The  reasons  for  claiming  that  the 
existing  powerplants  would  cause  or 
contribute  to  a  pollutant  concentration  if 
they  used  coal  as  a  primary  energy 
source. 

(3)  An  affidavit  executed  by  a  duly 
authorized  officer  of  the  electric  utility 
which  will  operate  the  powerplant 
certifying  that  the  powerplant  shall  be 
operated  at  all  times  in  the  future  only 
as  an  intermediate  load  powerplant.  The 
certification  shall  set  forth  the  design 
capacity  of  the  powerplant  and  the 
maximum  allowable  generation  of  the 
powerplant  in  kilowatt  hours  for  its  first 
12  months  of  operation  from  the  date  the 
petition  for  exemption  is  filed. 

(4)  An  affidavit  executed  by  a  duly 
authorized  officer  and  a  qualified 
engineer  of  the  operating  utility  of  the 
powerplant  certifying  that  the 
powerplant  can  operate  at  a  heat  rate  of 
9,500  btu’s  per  kilowatt  hour  or  less 
throughout  the  useful  life  of  the 
powerplant; 

(5)  An  affidavit  executed  by  a  duly 
authorized  officer  and  a  qualified 
engineer  of  the  operating  utility 
certifying  that  the  powerplant  has  the 
synthetic  fuels  capability  requirement 
described  in  paragraph  (a)(5)  of  this 
section,  identifying  the  specific  synthetic 
fuels,  and  agreeing  to  cease  using 
petroleum  or  natural  gas  when  ERA  has 
found  that  such  synthetic  fuels  are 
available; 

(6)  Identification  of  the  synthetic 
fuel(s)  your  existing  powerplant  is 
designed  to  use,  with  appropriate 
documentation  including: 

(i)  Your  expected  source  of  synthetic 
fuel,  if  known: 

(ii)  The  year  when  you  expect  the 
synthetic  fuel  to  be  available  in 
adequate  quantity  at  an  acceptable 
price; 

(iii)  Estimates  of  the  future  prices  of 
the  synthetic  fuel  your  plant  is  designed 
to  use; 

(iv)  Your  role,  if  any,  in  developing  the 
facilities  to  produce  the  synthetic  fuels: 
and 

(v)  Your  basis  for  believing  that  these 
fuels  can  be  burned  in  your  plant  in 
conformance  with  applicable  Federal 
and  state  environmental  standards. 

(c)  Terms  and  conditions.  ERA,  if  it 
grants  you  this  exemption,  will  set  as  a 
condition  the  amount  of  oil  to  be  used 
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by  the  existing  powerplant.  In  general 
ERA  would  require  that  the  granting  of 
this  exemption  result  in  a  reduction  in 
oil  use  or  a  reduction  in  the  rate  of  oil 
increase  by  your  system.  The  reduced 
oil  use  would  be  achieved  by  ceasing 
operation  of  the  applicable  existing 
units  and  by  employing  the  more 
efficient  proposed  unit  in  their  place. 

(d)  Reporting  Requirement.  If  the 
petition  is  granted,  you  must  report  to 
ERA,  at  the  end  of  each  12  month  period 
from  the  first  day  of  the  month  following 
the  effective  date  of  the  exemption  and, 
if  applicable  upon  reaching  the 
maximum  number  of  hours  of  permitted 
operation  within  each  12  month  period, 
the  name,  location  and  design  capacity 
of  the  exempt  unit,  the  number  of  hours 
of  operation  permitted  by  the 
exemption,  the  number  of  hours  of 
actual  operation.  You  must  also  report 
at  the  same  time  the  amount  of 
petroleum  used  by  the  unit  and  the  total 
amount  of  petroleum  used  by  all  units  in 
your  system. 

(e)  Periodic  Review.  ERA  shall,  from 
time  to  time,  review  this  exemption  and 
shall  terminate  it  when  it  finds  that 
there  is  available  a  supply  of  synthetic 
fuel  suitable  for  use  by  the  exempt 
powerplant. 

(f)  Exercise  of  discretion  by  ERA. 

ERA  may  refuse  to  grant  this  exemption 
to  you  if  it  determines  that  such  grant 
would  not  be  in  the  public  interest  in 
accordance  with  the  purposes  of  the 
Act,  notwithstanding  the  fact  that  the 
evidence  you  have  furnished  to  ERA  in 
your  exemption  petition  substantiates 
that  your  facility  would  otherwise  be 
eligible  to  receive  the  exemption. 

§  504.40  Use  of  natural  gas  by 
powerplants  with  capacity  of  less  than  250 
million  Btu’s  per  hour. 

(a)  Eligibility.  Section  312(h]  of  FUA 
provides  for  a  permanent  exemption  for 
the  use  of  natural  gas  by  powerplants 
with  a  capacity  of  250  million  Btu's  per 
hour  or  less.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that: 

(1)  The  design  capacity  of  the 
powerplant  for  consuming  fuel  (or 
mixture  thereof)  is  less  than  a  heat  input 
rate  of  250  million  Btu’s  per  hour; 

(2)  The  electrical  generation  of  the 
powerplant  during  calendar  year  1977 
exceeded,  in  kilowatt  hours,  the 
powerplants  design  capacity  multiplied 
by  3500  hours:  and 

(3)  The  powerplant  is  not  capable  of 
burning  coal  without — 

(i)  Substantial  physical  modification 
of  the  unit,  as  determined  on  a  case-by¬ 
case  basis  in  accordance  with  the  policy 
expressed  in  §  500.1.  However  for  the 


purposes  of  this  provision,  ERA  shall 
exclude  pollution  control  equipment;  or 

(ii)  Substantial  reduction  in  the  rated 
capacity  of  the  unit,  as  determined  on  a 
case-by-case  basis  in  accordance  with 
the  policy  expressed  in  §  500.1.  However 
for  the  purposes  of  this  provision,  ERA 
shall  not  consider  a  derating  of  less  than 
10%  to  be  substantial. 

(b)  Evidence  required  to  support  the 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  The  purchaser’s  design 
specifications  and  date  of  installation 
for  the  powerplant; 

(2)  A  detailed  history  of  the  fuel 
consumption  of  the  powerplant  for  1976 
and  1977  on  a  monthly  basis  for  each 
fuel  consumed;  and 

(3)  An  itemized  list  of  the 
modifications  required  to  bum  coal  as  a 
primary  energy  source,  the  estimated 
cost  for  each  modification,  and  the  time 
required  to  make  these  modifications,  to 
include  copies  of  all  pertinent 
engineering  documents  utilized  to  arrive 
at  these  estimates; 

(4)  The  derating  factor,  if  any, 
anticipated  from  burning  coal  as  a 
primary  energy  source  in  the  unit(s)  and 
a  detailed  description  of  the  formulas 
and  assumptions  used  to  arrive  at  that 
factor. 

(c)  Restrictions.  This  exemption  may 
only  apply  to  the  prohibitions  under 
Section  301  of  FUA  and  prohibitions  by 
final  rules  or  orders  issued  before 
January  1, 1990. 

§  504.41  Use  of  liquefied  natural  gas. 

(a)  Eligibility.  Section  312(i)  of  the  Act 
provides  for  a  permanent  exemption  for 
the  use  of  liquefied  natural  gas  (LNG). 
To  qualify  you  must  demonstrate  to  the 
satisfaction  of  ERA  that: 

(1)  The  Administrator  of  the  EPA  or 
the  appropriate  State  air  pollution 
control  agency  has  certified  that  the  use 
of  coal,  including  any  available  coal 
derived  fuel,  as  a  primary  energy  source 
will  cause  or  contribute  to  a 
concentration,  in  an  air  quality  control 
region  or  any  area  within  such  region,  of 
a  pollutant  for  which  any  national 
ambient  air  quality  standard  is  or  would 
be  exceeded  (air  quality  certification): 

(2)  The  Administrator  of  the  EPA  or 
the  appropriate  State  air  pollution 
control  agency  has  certified  that  you 
will  be  unable  to  use  coal,  including  any 
available  coal  derived  fuel  as  a  primary 
energy  source  without  violating 
applicable  environmental  requirements 
(environmental  certification);  and 


(3)  ’The  LNG  to  be  used  at  your 
powerplant  will  be  produced  outside  the 
continental  United  States. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
Fuels  Decision  Report  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Copies  of  your  applications  for  an 
air  quality  certification  and  an 
environmental  certification  filed  with 
the  EPA  or  State  air  pollution  control 
agency  which  request  certification  for 
coal  and  all  available  coal  derived  fuels, 
and  copies  of  all  supporting 
documentation  filed  with  or  subsequent 
to  the  applications;  and 

(2)  The  name  of  the  country  or  state 
that  will  be  the  source  of  your  LNG  the 
name  of  the  company  that  owns  the 
LNG  terminal  through  which  your  LNG 
will  be  imported  and  the  name  and 
location  of  such  terminal,  and  the  name 
of  the  company  that  will  be  supplying 
you'with  IJ^G. 

(c)  Air  quality  certification.  Your 
petition  is  not  complete  unless  the 
following  have  been  submitted  to  ERA: 

(1)  A  certification  of  the  EPA  or  the 
appropriate  State  air  pollution  control 
agency  that  the  use  by  the  powerplant  of 
coal  or  any  available  coal-derived  fuel 
as  a  primary  energy  source  will  cause  or 
contribute  to  a  concentration,  in  an  air 
quality  control  region  or  any  area  within 
such  region,  of  a  pollutant  for  which  any 
national  ambient  air  quality  standard  is 
or  would  be  exceeded  and  that  your  use 
of  coal  or  any  available  coal-derived 
fuel  would  not  comply  with  applicable 
environmental  requirements:  and 

(2)  A  statement  indicating  which  fuels 
were  presented  for  consideration  to  the 
agency  which  certified  with  regard  to 
the  Clean  Air  Act,  and,  to  the  extent 
known  by  you,  why  they  were  rejected 
as  a  method  of  compliance. 

(d)  Reporting  requirement.  If  the 
petition  is  granted,  you  must  report  to 
ERA,  at  the  end  of  each  12  month  period 
from  the  first  day  of  the  month  following 
the  effective  date  of  the  exemption  and, 
if  applicable,  upon  reaching  the 
maximum  number  of  hours  of  permitted 
operation  within  each  12  month  period, 
the  name,  location  and  design  capacity 
of  the  exempt  unit,  the  number  of  hours 
of  operation  permitted  by  the 
exemption,  the  number  of  hours  of 
actual  operation,  and  efforts  taken  to 
seek  and  obtain  a  synthetic  fuel  for  use 
in  the  powerplants. 

(e)  Enforcement.  Violations  of  the 
provisions  of  this  exemption  shall 
subject  you  to  the  maximum  penalties 
provided  for  by  Part  501,  Subpart  L  of 
these  regulations. 
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PART  506— EXISTING  MAJOR  FUEL 
BURNING  INSTALLATIONS 

Subpart  A— Prohibitions 

Sec. 

506.1  Purpose  and  scope. 

506.2  Prohibitions  by  order  (case-by-case). 

Subpart  B— Generai  Requirements  for 
Exemptions 

506.10  Purpose  and  scope. 

506.11  Fuels  Decision  Report. 

506.12  Cost  calculations  for  existing 
installations. 

506.13  (Reserved] 

506.14  Use  of  mixtures — general 
requirements  for  permanent  exemptions. 

506.15  Use  of  fluidized  bed  combustion  not 
feasible — general  requirement  for 
permanent  exemptions. 

506.16  Terms  and  conditions;  compliance 
plans. 

Subpart  C— Temporary  Exemptions  for 
Existing  Major  Fuel  Burning  Installations 

506.20  Purpose  and  scope. 

506.21  Lack  of  alternate  fuel  supply. 

506.22  Site  limitations. 

506.23  Inability  to  comply  with  applicable 
environmental  requirements. 

506.24  Future  use  of  synthetic  fuels. 

506.25  Use  of  innovative  technologies. 

506.26  Retirement. 

506.27  Public  interest  exemption. 

Subpart  D — Permanent  Exemptions  for 
Existing  MFBI’s 

506.30  Purpose  and  scope. 

506.31  Lack  of  alternate  fuel  supply. 

506.32  Site  limitations. 

506.33  Inability  to  comply  with  applicable 
environmental  requirements. 

506.34  State  or  local  requirements. 

506.35  Cogeneration. 

506.36  Permanent  exemptions  for  certain 
fuel  mixtures  containing  natural  gas  or 
petroleum. 

506.37  Emergency  purposes. 

506.38  (Reserved] 

506.39  ^Scheduled  equipment  outages. 

506.40  Installations  served  by  certain 
international  pipelines. 

Appendix  I  Procedures  for  the  Computation 
of  the  Real  Cost  of  Capital. 

Authority:  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  91  Stat.  565 
(42  U.S.C.  7101  et  seq.);  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  Pub.  L.  95- 
620,  92  Stat.  3289  (42  U.S.C.  8301  et  seq.);  E.O. 
12009.  42  FR  46267. 

PART  506— EXISTING  MAJOR  FUEL 
BURNING  INSTALLATIONS 

Subpart  A— Prohibitions 

§  506.1  Purpose  and  scope. 

This  subpart  sets  forth  prohibitions 
imposed  on  existing  major  fuel  burning 
installations.  The  prohibitions  set  forth 
in  this  subpart  apply  to  all  existing 
major  fuel  burning  installations,  as 
defined  in  §  500.2,  unless  an  exemption 
has  been  granted  by  ERA  under 


Subparts  C  and  D  of  this  part.  Any 
person  who  owns,  controls,  rents  or 
leases  an  installation  is  subject  to  the 
prohibitions  imposed  and  the  sanctions 
provided  for  by  the  Act  or  these 
regulations. 

§  506.2  Prohibitions  by  order  (case-by¬ 
case). 

(a)  ERA  may  prohibit,  by  order,  the 
use  of  natural  gas  or  petroleum  as  a 
primary  energy  source  in  an  existing 
major  fuel  burning  installation  if  ERA 
finds  that: 

(1)  The  installation  has,  or  previously 
had,  the  technical  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source: 

(2)  The  installation  has  this  technical 
capability,  or  it  could  have  the  technical 
capability  again  without; 

(i)  A  substantial  physical  modification 
of  the  installation;  or 

(ii)  A  substantial  reduction  in  the 
rated  capacity  of  the  installation;  and 

(3)  It  is  financially  feasible  for  the 
installation  to  use  an  alternate  fuel  as  its 
primary  energy  source. 

(b)  ERA  must  make  a  proposed 
finding  regarding  the  technical 
capability  of  a  unit  to  use  alternate  fuel 
as  identified  in  paragraph  (a)(1)  of  this 
section  prior  to  the  date  of  publication 
of  the  notice  of  the  proposed  prohibition. 
ERA  will  publish  this  finding  in  the 
Federal  Register  along  with  the  notice  of 
the  proposed  prohibition. 

(c)  The  findings  enable  ERA  to  assess 
the  potential  impact  of  a  prohibition 
order  on  three  levels:  The  impact  on  the 
facility  itself,  the  impact  on  the 
economic  activity  which  the  steam  or 
electric  power  supports,  and  the  impact 
on  the  parent  firm  owning  the  site. 
Where  the  regulation  reflects  an 
emphasis  on  one  level  or  another  in  a 
particular  finding,  ERA  has  based  such 
emphasis  on  the  terms  of  the  legislation, 
the  conference  report,  and  its  own 
identification  of  the  most  appropriate 
level  in  accordance  with  its  regulatory 
discretion. 

(d)  Technical  capability.  (1)  ERA  will 
consider  “technical  capability"  on  a 
case-by-case  basis.  In  making  this 
assessment  however,  ERA  will  only 
consider  the  characteristics  of  the  unit 
itself  and  will  not  ordinarily  consider 
the  nature  or  absence  of  appurtenances 
outside  the  unit.  ERA’s  major  concern  is 
the  ability  of  the  unit,  from  the  point  of 
fuel  intake  to  physically  sustain 
combustion  of  a  given  fuel  and  to 
maintain  heat  transfer.* 


*  For  example,  ERA  will  examine  the  furnace 
configuration  and  ash  removal  capability  but  will 
not  normally  consider  the  need  to  install  pollution 
control  equipment  as  a  measure  of  technical 
capability.  Furthermore,  ERA  will  not  conclude  that 


(2)  ERA  considers  that  a  unit  “had” 
the  technical  capability  to  use  an 
alternate  fuel  if  the  unit  was  once  able 
to  burn  that  fuel  (regardless  of  whether 
the  unit  was  expressly  designed  to  burn 
that  fuel  or  whether  it  ever  actually  did 
burn  it)  but  is  no  longer  able  to  do  so  at 
the  present  due  to  temporary  or 
permanent  alterations  to  the  unit  itself,® 

(3)  A  unit  “has”  the  technical 
capability  to  use  an  alternate  fuel  if  it 
can  bum  an  alternate  fuel, 
notwithstanding  the  fact  that  minor 
adjustments  must  be  made  to  the  unit 
beforehand  or  that  pollution  control 
equipment  may  be  required  to  meet  air 
quality  requirements.® 

(e)  Substantial  physical 
modifications.  ERA  will  make  its 
determination  on  whether  a  physical 
modification  to  a  unit  is  “substantial”  on 
a  case-by-case  basis.  ERA  will  consider 
physical  modifications  made  to  the  unit 
as  “substantial”  where  warranted  by  the 
magnitude  and  complexity  of  the 
engineering  task  or  where  the 
modification  would  impact  severely 
upon  operations  at  the  site.^  ERA  will 
not,  however,  assess  physical 
modification  on  the  basis  of  cost  or  the 
installation  of  pollution  control  or  fuel 
handling  equipment. 

(f)  Substantial  reduction  in  rated 
capacity.  (1)  ERA  will  assess  units  for 
which  a  derating  of  10%  or  more  is 
claimed  oil  a  case-by-case  basis.  ERA 
does  not  consider  a  derating  of  less  than 
10%  as  a  result  of  converting  a  unit  from 


the  absence  of  fuel  handling  equipment,  such  as 
conveyor  belts,  pulverizers,  capability"  to  bum  an 
alternate  fuel. 

*For  example,  a  unit  which  at  one  time  burned 
solid  coal,  but  which  could  no  longer  do  so  because 
its  coal  Rring  ports  and  sluicing  channels  had  been 
cemented  over,  would  be  classified  as  having  “had” 
the  technical  capability  to  use  coal.  (The  queston  of 
whether  it  again  “could  have"  such  capability 
without  “substantial  physical  modification”  is  a 
separate  and  additional  question.) 

*  A  unit  designed  to  bum  natural  gas  also  “has” 
the  technical  capability  to  bum  medium  Btu  gas 
from  coal  (assuming  such  gas  is  available).  Also  a 
unit  designed  to  bum  oil  may,  depending  upon  the 
chemical  characteristics,  be  a  unit  that  “has"  the 
technical  capability  to  bum  liquefied  coal.  The  fact 
that  certain  minor  adjustments  may  be  necessary 
does  not  render  this  a  “hypothetical"  as  opposed  to 
a  “real”  capability.  Even  an  oil  fired  unit  converting 
from  the  use  of  #2  distillate  to  #6  residual  oil  may 
be  required  to  adjust  or  replace  burner  nozzles  and 
add  soot  blowers.  ERA  views  these  alterations  as 
minor  adjustments  the  need  for  which  does  not 
render  a  unit  incapable  of  burning  a  particular  fuel. 

*  Significant  alterations  affecting  the  furnace 
configuration  or  a  complete  respacing  of  the  tubes 
would  likely  fall  into  this  category.  A  combination 
of  modifications  involving  changes  required  for 
bottom  ash  removal,  related  construction  and 
engineering  work,  and  other  modifications  to  the 
boiler,  other  than  furnace  conRguration  or  tube 
spacing  may,  in  some  circumstances,  cause 
modifications  to  be  considered  substantial. 
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oil  or  gas  to  an  alternate  fuel  to  be 
“substantial"  under  any  circumstances.® 

(2)  In  assessing  whether  a  unit’s 
derating  of  10%  or  more  is  “substantial", 
ERA  will  consider  the  impact  of  the 
reduction  in  available  capacity  on  the 
site  at  which  the  facility  is  located  as 
well  as  on  the  unit  itself.® 

(g)  Financial  feasibility.  (1)  It  is 
financially  feasible  for  your  installation 
to  use  an  alternate  fuel  as  its  primary  ^ 
energy  source  if  the  cost  of  using  an 
alternate  fuel  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum  using  the  general  cost 
calculation  described  in  §  504.12(a)  and 
(b)  of  the  regulations.  However,  in 
making  this  cost  calculation,  you  may 
use  your  firm’s  real  cost  of  capital  ’  as 
the  discount  rate  for  the  purpose  of 
computing  cost,  rather  than  the  average, 
real  cost  of  capital  required  for 
installations  as  specified  in  §  506.12  of 
these  regulations;  and 

(2)  You  may  seek  to  rebut  this 
presumption  by  evidence  that  despite 
good  faith  efforts  you  are  unable  to  raise 
the  capital  that  would  be  necessary  for 
the  conversion,  or  that  for  some  other 
economic  or  financial  reason, 
conversion  is  not  financially  feasible. 
The  standard  for  assessing  capital 
availability  will  be  identified  to  that 
specified  in  §  505.25  (inability  to  obtain 
adequate  capital). 

(3)  In  making  this  determination,  ERA 
will  consider  any  relevant  factor 
presented  by  the  proposed  order 
recipient  which  bears  upon  the 
competitive  viability  of  the  facility  or 
loss  of  production  if  any,  at  the  facility 
during  the  period  required  for  the 
conversion. 

(h)  Mixtures  finding.  (1)  If  ERA  flnds 
that  it  is  technically  and  financially 
feasible  for  your  powerplant  to  use  a 
mixture  of  petroleum  or  natural  gas  and 
alternate  fuel  as  its  primary  energy 
source,  ERA  may  prohibit  you,  by  order. 


‘Typically,  units  that  are  the  subject  of  a 
prohibition  order  will  not  have  installed  any 
operating  air  pollution  control  equipment  sufficient 
to  burn  coal  in  compliance  with  applicable 
environmental  equipments.  The  installation  and  use 
of  air  pollution  control  equipment  alone  can.  in 
many  cases,  produce  a  derating  of  close  to  10 
percent.  Moreover,  the  shift  to  coal  itself  will, 
because  of  differences  in  energy  density  and  fuel 
flow  characteristics  typically  involve  some  derating. 
Thus  if  a  derating  of  less  than  10  percent  could 
constitute  a  “substantial”  derating,  the  authority 
conferred  by  Congress  to  prohibit  by  order  could  be 
almost  entirely  nugatory. 

*For  example,  ERA  may  find  that  the  derating  of 
a  unit  far  in  excess  of  10  percent  is  not  “substantial" 
if  it  produces  no  appreciable  effect  upon  the 
operations  of  a  facility  with  considerable  excess 
capacity. 

''For  the  purposes  of  these  interim  regulations, 
you  must  compute  the  real  cost  of  capital  according 
to  the  procedures  outlined  in  appendix  I  of  these 
regulations. 


from  using  petroleum  or  natural  gas  in 
amounts  exceeding  the  minimum 
amount  necessary  to  maintain  the 
reliability  of  your  operation  consistent 
with  maintaining  reasonable  fuel 
efficiency  of  the  mixture.  (Such 
minimum  amount  determined  by  ERA 
shall  not  be  less  than  25  percent.) 

(2)  In  making  the  technical  feasibility 
finding,  ERA  may  weigh  “physical 
modification"  or  “derating  of  the  unit;” 
but  these  considerations,  by  themselves, 
will  not  control  the  technical  feasibility 
finding.  A  technical  feasibility  finding 
might  be  made  notwithstanding  the  need 
for  substantial  physical  modification. 
The  economic  consequences  of  a 
substantial  physical  modification  are 
taken  into  account  in  determining 
financial  feasibility. 

(3)  The  authority  of  ERA  implemented 
under  this  section  should  not  be 
confused  with  the  two  other  fuel  mixture 
provisions  of  these  regulations.  One  is 
the  requirement  that  petitioners  for 
permanent  exemptions  need 
demonstrate  that  the  use  of  a  mixtiu^  of 
natural  gas  or  petroleum  and  an 
alternate  fuel  is  not  economically  or 
technically  feasible  (§§  504.15  and 
506.14).  The  second  is  the  permanent 
fuel  mixtures  exemptions  themselves 
(see  §§  504.36  and  506.36). 

Subpart  B— General  Requirements  for 
Exemptions 

§  506.10  Purpose  and  scope. 

This  subpart  establishes  the  general 
requirements  necessary  to  qualify  for 
either  a  temporary  or  permanent 
exemption  from  the  prohibitions  set  out 
under  this  part  and  establishes  the 
methodology  for  calculating  the  cost  of 
using  an  alternate  fuel  and  the  cost  of 
using  imported  petroleum. 

§  506.1 1  Fuels  decision  report. 

(a)  Before  ERA  will  accept  a  petition 
for  either  a  temporary  or  permanent 
exemption  from  a  final  prohibition  order 
issued  under  this  part,  you  must  include 
as  part  of  your  petition  a  Fuels  Decision 
Report  as  described  in  Part  502  unless 
you  are  requesting  an  emergency 
purposes  or  retirement  exemption.  The 
Fuels  Decision  Report  shall  contain  the 
analysis  and  documentation  of  the 
evidence  required  in  support  of  your 
exemption  request. 

(b)  Your  petition  may  contain  more 
than  one  exemption  request.  In  this 
case,  your  petition  would  include  one 
Fuels  Decision  Report  which  addresses 
your  considerations  and  the  appropriate 
forms  for  the  exemptions  you  are 
requesting. 


§  506.12  Cost  calculations  for  existing 
instaliations. 

(a)  General.  (1)  This  calculation 
compares  the  cost  of  using  alternate  fuel 
to  the  cost  of  using  imported  petroleum. 
Its  purpose  is  to  provide  ERA  with  a 
mechanism  for  deciding  when 
investments  that  are  not  the  best 
economic  choice  from  the  viewpoint  of 
the  individual  firm  are  nevertheless 
economic  in  light  of  the  benefits  and 
costs  to  the  United  States. 

(2)  The  cost  of  using  an  alternate  fuel 
in  lieu  of  imported  oil  or  gas  as  a 
primary  energy  source  will  be  deemed  to 
be  substantially  in  excess  of  the  cost  of 
using  imported  petroleum  where  the 
ratio  of  the  former  to  the  latter  is  greater 
than  the  index  set  periodically  by  ERA. 

(3)  The  index  is  currently  1.3,  ERA  will 
revise  the  index  from  time  to  time  after 
public  notice  and  time  to  comment. 
Revisions  shall  become  effective  for  all 
ERA  decisions  after  final  publications; 
however,  the  relevant  index  for  a 
specific  petition  will  be  the  index  in 
effect  at  the  time  the  petition  is 
submitted,  or  the  index  in  effect  at  the 
time  a  decision  is  rendered,  whichever 
is  lower. 

(4)  The  cost  test  takes  into 
consideration  cash  outlays  for  capital 
investments  and  annual  expenses,  and 
the  effect  of  depreciation  and  taxes  on 
the  cash  flow.  TTiere  are  two 
comparative  cost  tests — a  general  cost 
test  and  a  special  cost  test.  You  must 
demonstrate  eligibility  for  a  permanent 
exemption  using  the  procedures 
specified  in  the  general  cost  test  (section 
b).  You  must  demonstrate  eligibility  for 
a  temporary  exemption  using  the 
procedures  specified  in  the  general  cost 
test  (section  b)  or  the  special  cost  test 
(section  c). 

(5)  The  general  cost  test  differs  from 
the  special  cost  test  with  respect  to  the 
time  period  over  which  costs  are 
calculated.  When  using  the  general  cost 
test,  the  cost  is  computed  for  the 
remaining  useful  life  of  the  installation. 
When  using  the  special  cost  test,  the 
cost  is  computed  only  for  the  term  of  the 
exemption. 

(b)  Cost  Calculation — General  Cost 
Test.  (1)  You  may  be  eligible  for  a 
permanent  exemption  if  you 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  starting  anytime  within 
the  first  10  years  of  the  exemption  will 
always  substantially  exceed  the  cost  of 
using  imported  petroleum  from  the  time 
the  exemption  becomes  effective  until 
the  end  of  the  powerplant’s  remaining 
useful  life.  You  will  have  to  show  that 
the  cost  of  using  an  alternate  fuel, 
starting  in  each  of  the  first  10  years  of 
the  exemption  and  using  oil  or  natural 
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gas  until  the  start  of  using  an  alternate 
fuel,  substantially  exceeds  the  cost  of 
using  only  imported  petroleum. 

(2)  If  the  discounted  lifetime  cost  of 
alternative  fuel  use,  computed  with 
successive  starting  date  for  the  first  10 
years  of  the  exemption,  does  not  always 
substantially  exceed  the  cost  of  using 
imported  petroleum,  you  would  only  be 
eligible  for  a  temporary  exemption.  The 
length  of  the  temporary  exemption 
would  be  for  the  minimum  period  within 
which  the  cost  of  starting  to  use 
alternate  fuel  always  substantially 
exceeds  the  cost  of  using  imported 
petroleum.  For  example,  if  you  can  bum 
coal  and  it  cannot  be  obtained  at  a 
reasonable  price  for  2  years,  ERA  may 
grant  a  temporary  exemption  and  allow 
the  burning  of  oil  for  2  years. 

(3)  to  conduct  the  test,  you  must  use 
the  equations  that  follow. 

(i)  Calculate  the  ratio  (R)  of  the  cost  of 
using  an  alternate  fuel  to  the  cost  of 
using  imported  petroleum  with  equation 
1. 


(1  +  K)i 

1  •  -g 


(ii)  Calculate  the  cost  of  using  an 
alternate  fuel  and  imported  petroleum 
with  equation  2. 


EQ  2  COST  -  1 


^  I 
1-1 


(OMj  +  FLi)(l  -  t)  -  t(DPRi) 
<1  +  K)* 


(iii)  Calculate  the  capital  investment 
using  equation  3. 


EQ  1  R  -  COST  (ALTERNATE) 
COST  (OIL) 

(4]  The  terms  in  equations  2  and  3  are 
defined  as  follows: 

i=Year.  Outlays  before  the  proposed 
exemption  becomes  effective  are  future 
valued  to  the  year  before  the  year  before 
the  proposed  exemption  becomes  effective 
(year  0)  and  outlays  after  the  proposed 
exemption  becomes  effective  are  present 
valued  to  the  year  before  the  proposed 
exemption  becomes  effective. 
g=The  number  of  years  prior  to  the  year 
before  the  proposed  exemption  becomes 
effective  a  cash  outlay  is  made  for  capital 
investments  or  investment  tax  credit  is 
used. 

N=The  remaining  useful  life  of  the 
installation  (see  section  d). 


Id = Capital  investment  required  to  recover 
the  capacity  lost  due  td  derating  (see 
section  d). 

I, = Yearly  cash  outlay  (in  dollars)  from  the 
year  the  outlays  first  occur  to  the  last  year 
of  the  installation's  remaining  useful  life  for 
capital  investments  (see  section  d). 

OMi= Annual  cash  outlay  in  year  i  (in 
dollars]  for  all  operations  and  maintenance 
expenses  except  fuel  (i.e.,  all  non-capital 
and  non-fuel  cash  outlays  caused  by 
putting  the  capital  investments  into 
service).  May  include  labor,  materials, 
insurance,  taxes  (except  income  taxes),  etc. 
(see  section  d). 

t= Marginal  income  tax  rate  (see  section  d). 
FL|=Aimual  cash  outlay  for  delivered  fuel 
expenses  (in  dollars)  in  year  i  (see  section 
d). 

K=The  discount  rate  expressed  as  a  fraction 
(see  section  d). 

DPRi= Depreciation  in  year  i  (see  section  d). 
S|= Salvage  value  of  capital  investment  (in 
dollars)  realized  in  year  i. 

ITC;j= Federal  investment  tax  credit  resulting 
from  capital  investment  used  in  year  i  (see 
section  d). 

(5)  The  step-by-step  procedure  that 
follows  shows  the  comparison  that  you 
must  make.  It  outlines  the  fuel  and  time 
comparisons. 

(i)  Compute  the  cost  (COST)  of  using 
an  alternate  fuel  throughout  the 
remaining  useful  life  of  the  installation 
with  equation  2. 

(ii)  Compute  the  cost  (COST)  of  using 
oil  or  natural  gas  throughout  the 
remaining  life  of  the  installation  with 
equation  2. 

(iii)  Compute  the  ratio  (R)  of  the  cost 
of  using  an  alternate  fuel  throughout  the 
remaining  useful  life  of  the  installation 
to  the  cost  of  using  oil  or  natural  gas 
throughout  the  remaining  useful  life  of 
the  installation  with  equation  1.  If  the 
ratio  (R)  is  equal  to  or  less  than  1.3,  the 
index  set  by  ERA,  you  are  not  eligible 
for  a  permanent  or  temporary  exemption 
using  the  general  cost  test  and  need  not 
complete  the  remainder  of  the 
calculation. 

(iv)  Compute  the  cost  (COST)  of  using 
an  alternate  fuel  with  equation  2 
assuming  an  alternate  fuel  is  not  used  as 
the  primary  energy  source  until  the  end 
of  the  first  year  of  the  exemption  and 
that  oil  or  natural  gas  is  used  for  the 
first  year  of  the  exemption.  All  cash 
outlays  should  reflect  postponed  use  of 
alternate  fuel  (e.g.,  installation  of 
scrubber  when  used). 

(v)  Successively  compute  the  cost 
(COST)  of  using  an  alternate  fuel  with 
equation  2  assuming  alternate  fuel  is 
postponed  until  the  end  of  the  second 
through  tenth  year  of  the  exemption 
(and  oil  or  natural  gas  is  used  in  the 
years  preceding  alternate  fuel  use). 

(vi)  Compute  the  ratios  (R)  of  the  cost 
of  using  an  alternate  fuel  successively  at 


the  end  of  the  first  through  tenth  year 
(and  using  oil  or  natural  gas  in  the  years 
preceding  alternate  fuel  use)  to  the  cost 
of  using  oil  or  natural  gas  throughout  the 
remaining  useful  life  of  the  installation 
with  equation  1. 

(vii)  If  all  the  ratios  (R)  computed  in  iii 
and  vi  are  greater  than  1.3  (an  index  to 
be  set  periodically  by  ERA),  a 
permanent  exemption  would  be  granted, 
if  one  or  more  of  the  ratios  (R)  is  equal 
to  or  less  than  1.3  and  a  series  of  ratios 
(R),  starting  with  the  case  where 
alternate  fuel  is  used  from  the  start  of 
the  exemption,  are  all  greater  than  1.3,  a 
temporary  exemption  would  be  granted 
for  the  minimum  period  in  which  the 
cost  of  starting  to  use  alternate  fuel, 
deferred  year  by  year,  always  exceeds 
1.3. 

(6)  The  following  table  shows  the 
hypothetical  results  of  four  sets  of 
calculations  assuming  the  index  is  1.3. 


Hypothetical  Results  of  Four  Sets  of  Calculations 


Year  in  which  alternate  fuel 
use  commences 

Case 

1 

Case 

I 

Case 

Ul 

Case 

IV 

At  start  of  exemption . 

End  of  year: . . . . 

1.4 

1.6 

1.5 

1.1 

1 . . 

1.4 

1.6 

1.5 

1.1 

2 . . . . . 

1.5 

1.7 

1.5 

1.2 

3 . . . . . 

1.3 

1.6 

1.4 

1.2 

4 . . . 

1.3 

1.5 

1.3 

1.1 

5  . . 

1.2 

1.5 

1.4 

1.1 

6 . . 

1.2 

1.4 

1.4 

1.1 

7 . . . 

1.1 

1.4 

1.5 

1.1 

8 . 

1.1 

1.4 

1.5 

1.1 

9 . . . 

1.0 

1.4 

1.6 

1.1 

10..... . . . 

1.0 

1.4 

1.6 

1.1 

The  results  of  the  above  table  show 
that:  a  2-year  temporary  exemption 
would  be  granted  in  Case  I,  a  permanent 
exemption  would  be  granted  in  Case  II, 
a  3-year  temporary  exemption  would  be 
granted  in  Case  III,  and  no  exemption 
would  be  granted  in  Case  IV. 

(c)  Cost  calculation — special  cost  test. 
(1)  You  may  be  eligible  for  a  temporary 
exemption  if  you  demonstrate  that  the 
cost  of  using  an  alternate  fuel  will 
substantially  exceed  the  cost  of  using  oil 
or  natural  gas  over  the  period  of  the 
proposed  exemption.  The  period  of  the 
exemption  cannot  exceed  10  years.  You 
will  have  to  show  that  the  cost  of  using 
an  alternate  fuel  substantially  exceeds 
the  cost  of  using  imported  petroleum  for 
the  first  year  of  the  exemption,  the  first  2 
years  of  the  exemption,  and  successive 
first  years  of  the  exemption,  up  to  the 
period  of  the  proposed  exemption.  To  do 
so,  you  must  perform  the  calculations 
with  successive  ending  dates  to 
determine  the  maximum  length  of  the 
exemption.  ERA  will  limit  the  duration 
of  a  temporary  exemption  to  the  shortest 
time  possible. 


/ 


J 
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(2)  To  conduct  the  test,  you  must  use 
the  equations  that  follow. 

(i)  Calculate  the  ratio  (R)  of  the  cost  of 
using  an  alternate  fuel  to  the  cost  of 
using  imported  petroleum  with  equation 
4. 

EQ  4  R  -  COST  (ALTERNATE) 

COST  (OIL) 

(ii)  Calculate  the  cost  using  equation 


(1  +  K)-i 


EQ  5  COST  -  I  X 


*  E 


(OMi  +  FLi)  (1  -  t)  -  t(DPRi) 


(1  +  K)i 


(3)  The  terms  in  equation  5  are  the 
same  as  in  equation  2  above  with  the 
addition  of: 

P  The  length  of  the  proposed  temporary 
exemption. 

(4)  The  step-by-step  procedure  that 
follows  shows  the  comparisons  you 
must  make. 

(1)  Compute  the  cost  (COST)  of  using 
an  alternate  fuel  assuming  the  length  of 
the  proposed  exemption  is  1  year  with 
equation  5. 

(ii)  Compute  the  cost  (COST)  of  using 
oil  or  natural  gas  assuming  the  length  of . 
the  proposed  exemption  is  1  year  with 
equation  5. 

(iii)  Compute  the  ratio  (R)  of  the  cost 
of  using  an  alternate  fuel  for  the  first 
year  to  the  cost  of  using  imported 
petroleum  for  the  first  year  with 
equation  4. 

(iv)  Repeat  the  calculations  made  in  i, 
ii.  and  iii  above  assuming  the  length  of 
the  proposed  exemption  is  2  years,  3 
years,  4  years,  and  so  on,  up  to  the 
period  of  the  proposed  exemption. 

(v)  A  temporary  exemption  would  be 
granted  when  all  the  ratios  (R)  are 
greater  than  1.3  (the  index  established 
by  ERA). 

(d)  Information  on  parameters  used  in 
the  calculation.  (1)  All  estimated 
expenditures,  except  natural  gas  and 
petroleum  products,  shall  be  expressed 
in  real  (uninflated)  terms  by  using  the 
prices  in  effect  at  the  time  the  petition  is 
submitted. 

(2)  The  delivered  price  of  oil  or 
natural  gas  used  in  the  calculation  of 
delivered  fuel  expenses  must  reflect  the 
price  of  imported  oil. 


(i)  If  you  use  100  percent  domestic  * 
petroleum  product  in  your  facility, 
compute  your  petroleum  price  with 
equation  6. 

EQ6  PFE=PF-t-PICO-PCCO 

The  terms  of  equation  6  are  defined  as 
follows: 

PICO = Price  of  imported  crude  oil.  The  most 
recent  refiner  acquisition  cost  of  imported 
crude  oil  as  reported  in  the  Federal 
Register  monthly  notice  for  the  DOE 
Domestic  Crude  Oil  Allocation 
(Entitlements)  Program. 

PCCO= Price  of  composite  crude  oil.  The 
most  recent  weighted  average  cost  of  total 
reported  crude  oil  receipts  as  reported  in 
the  Federal  Register  notice  for  the  DOE 
Entitlements  Programs. 

PF = Price  of  your  ^el  oil  (f.o.b.  your  facility). 
The  most  recent  actual  weighted  average 
cost  of  your  fuel  (other  than  natural  gas). 
Alternatively,  if  no  purchase  of  fuel  oil 
occurred,  or  you  used  natural  gas  during 
that  month,  you  should  use  a  simple 
average  of  the  industrial  price  of  fuel  oil 
(capable  of  being  burned  in  your  facility) 
sold  in  your  area  by  at  least  three 
suppliers. 

PFE= Price  of  fuel  for  use  in  the  cost 
calculation. 

(ii)  If  you  use  100  percent  imported 
petroleum  product  in  your  facility, 
compute  your  petroleum  price  with 
equation  7. 

EQ7  PFE=PF-(-ENT 

The  terms  of  equation  7  are  the  same 
as  equation  6  with  the  additions  of: 

ENT  =  '/2  X  Ep  x  DOSR  for  residual  fuel  oil  if 
an  entitlement  has  been  received  by  the 
importer. 

ENT  =  0  for  all  other  products  or  if  an 
entitlement  has  not  been  received  by  the 
importer. 

Ep  =  entitlement  priced  reported  in  the 
Federal  Register  monthly  notice  for  the 
DOE  Entitlements  Program. 

DOSR  =  national  domestic  oil  supply  ratio 
reported  in  the  Federal  Register  monthly 
notice  for  the  DOE  Entitlements  Program. 

(iii)  If  you  use  a  combination  of 
domestic  and  imported  petroleum 
product  in  your  facility,  you  may  use  the 
prices  computed  with  the  formula  in 
paragraph  (a)  of  this  section  or  you  may 
use  a  weighted  average  of  the  prices 
computed  with  the  formulas  in 
paragraphs  (a)  and  (b)  of  this  section. 

(iv)  If  you  use  natural  gas  in  your 
facility,  you  must  use  the  formula  in 
paragraph  (d)(2)  of  this  section  and  the 
price  of  #6  residual  fuel  oil.  which  meets 
the  air  quality  standards  in  your  area,  as 
the  price  of  fuel. 

(3)  Capital  investment  yearly  cash 
outlays  (Ij)  must  include  all  items  which 
are  capital  investments  for  Federal 

*For  the  purpose  of  this  regulation,  the  Virgin 
Islands.  Puerto  Rico,  and  the  U.S.  territories  and 
possessions  are  domestic  sources. 


income  tax  purposes.  All  purchased 
equipment  which  has  a  useful  life 
greater  than  1  year,  capitalized 
engineering  costs,  land,  construction, 
environmental  offsets,  fuel  inventory,® 
piping,  etc.,  required  to  use  the 
installation  being  converted  required 
after  the  proposed  exemption  would 
become  effective  must  be  included. 
However,  an  item  may  only  be  included 
if  a  cash  outlay  is  required  after  the 
decision  has  been  made  to  convert  (or 
not  to  convert)  the  installation. 

(4)  Capital  investment,  if  any,  required 
to  recover  the  lost  capacity  due  to 
derating  (Id)  must  be  computed  with 
equation  8  if  an  election  is  made  to 
recover  that  capacity.*® 


MI®-  ITC®,-S®. 

I - 

1— g  (IHC)l 


T'  (1-HC)- 


(i)  M,  Ii®,  ITCi®,  and  Si®  are  the  useful 
life,  yearly  investment  cash  outlays, 
investment  tax  credits,  and  the  salvage 
values  respectively  resulting  from  the 
purchase  of  equipment  required  to 
recover  the  capacity  lost  due  to 
derating;  all  definitions  and  Information 
which  apply  to  N.  h,  ITCi,  Si.  apply  to  M. 
I®i,  ITC®i,  and  S®i  except  that  M,  h®, 
ITC|®,  and  Si®  are  limited  to  equipment 
required  to  recover  the  capacity  lost  due 
to  derating.  All  other  terms  are  as  in 
equation  3. 

(ii)  If  an  election  is  made  not  to 
recover  the  capacity  lost  due  to 
derating,  the  capital  investment  required 
to  recover  the  lost  capacity  due  to 
derating  equals  zero. 

(5)(i)  The  annual  operating  and 
maintenance  expenses  (OMi)  and  the 
fuel  expenses  (FLi)  are  computed  using 
one  of  the  following  methods:  however 
the  one  chosen  must  be  consistently 
applied  throughout  the  analyses.  They 
are: 

(A)  Assume  the  installation  will 
annually  generate  an  amount  of  energy 
or  steam  equal  to  the  average  amount  of 
energy  or  steam  produced  annually  for 

*For  industrial  boilers,  the  greater  of:  1)  21  days 
fuel  supply,  or  2)  sufficient  fuel  to  fill  60%  of  the 
storage  volume  must  be  included.  If  you  already 
have  oil  in  inventory,  it  must  be  salvaged. 

'"If  the  capacity  is  recovered,  the  cash  flows  must 
result  in  the  least  cost  feasible  solution  (i.e.,  the  cost 
computed  with  equation  2  or  5  must  be  the  lowest 
feasible  cost). 


I 
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the  last  5  years  (or  the  life  of  the 
installation  if  it  is  less  than  5  years). 

(B)  Base  the  computations  on  the 
actual  power  or  steam  generation 
schedule." 

(ii)  If  you  use  the  methodology  as  set 
out  in  paragraph  (d)(5)(i)(A)  of  this 
section  the  operations  and  maintenance 
expenses  must  include  both  fixed  and 
variable  components. 

(iii)  If  an  exemption  is  granted,  it  will 
be  conditioned,  subject  to  penalties, 
upon  the  petitioner  burning  no  more 
than  the  maximum  amount  of  fuel  he 
could  have  specified  and  still  have  been 
granted  the  exemption. 

(6)  The  discount  rate  (K)  is  7.7  percent. 
ERA  will  change  the  discount  rate  from 
time  to  time  after  public  notice  and  an 
opportunity  to  comment.  Revisions  shall 
become  effective  after  final  publication; 
however,  the  relevant  discount  rate  for  a 
specific  petition  will  be  the  discount  rate 
in  effect  at  the  time  the  petition  is 
submitted. 

(7)  The  remaining  useful  life  (N)  of 
major  fuel  burning  installations  shall  be 
40  years  minus  the  number  of  years  of 
operation  prior  to  the  effective  date  of 
the  proposed  exemption.  You  may  rebut 
this  presumption  with  suitable 
engineering  evidence. 

(8)  All  Federal  investment  tax  credits 
(ITCj)  will  be  applied  consistently 
throughout  the  analysis  in  a  manner 
consistent  with  the  Federal  tax  laws  in 
effect  at  the  time  the  petition  is 
submitted. 

(9)  Depreciation  (DPRj)  will  be  applied 
consistently  through  the  analysis  in  a 
manner  consistent  with  Federal  tax  laws 
in  effect  at  the  time  the  petition  is 
submitted.  Depreciation  on  both  the 
original  installation  and  the  capital 
investment  required  due  to  the 
conversion  must  be  included.  In  general, 
accelerated  depreciation  cannot  be  used 
for  new  gas-  or  oil-fired  boilers.  You 
must  use  the  most  rapid  depreciation 
permitted  by  law  for  capital  investments 
required  to  burn  alternate  fuel. 

(10)  The  marginal  income  tax  rate  (t) 
is  the  firm’s  marginal  Federal  income 
tax  rate  for  the  year  the  petition  is 
submitted. 

(11)  All  estimated  expenditures  will 
be  computed  in  accordance  with 
generally  accepted  accounting 
principles. 

(e)  Evidence  in  support  of  the 
comparative  cost  test.  All  petitions  for 
exemption  requiring  the  use  of  the 
comparative  cost  test  shall  include,  but 


"  If  the  capacity  lost  due  to  derating  is  recovered, 
you  must  use  this  method  and  the  cash  flows  must 
result  in  the  least  cost  feasible  solution  (i.e.,  the  cost 
computed  with  equation  2  or  S  must  be  the  lowest 
feasible  cost). 


not  be  limited  to,  the  following 
information: 

(1)  A  detailed  accounting  of  all  cash 
outlays,  investment  tax  credits,  and 
anticipated  salvage  value  for  capital 
investments.  Include  a  description  and 
cost  estimate  of  all  major  construction 
and  equipment.  All  critical  assumptions 
should  be  stated  and  sufficient  data 
should  be  included  to  support  your 
estimates. 

(2)  A  detailea  accounting  of  all  annual 
cash  outlays  for  fixed  and  variable 
operations  and  maintenance  expenses 
including  a  description  of  all  major 
elements  and  the  formulas  used  to 
compute  them.  All  critical  assumptions 
should  be  stated  and  sufficient  data 
included  to  support  your  estimates. 

(3)  A  detailed  accounting  of  all  annual 
cash  outlays  for  delivered  fuel  expenses 
including  the  formulas  used  to  compute 
them.  All  critical  assumptions  should  be 
stated  and  sufficient  data  included  to 
support  your  estimates.  The  fuel  price 
and  characteristic  for  each  alternative 
fuel  should  be  included. 

(4)  If  the  remaining  useful  life  of  the 
installation  is  judged  to  be  less  than  40 
years  minus  the  number  of  years  of 
operation  prior  to  the  effective  date  of 
the  proposed  exemption,  all  critical 
assumptions  and  sufficient  data  to 
support  that  position. 

(5)  A  detailed  accounting  of  the 
depreciation  for  each  capital  asset 
including  the  depreciable  base,  tax  life 
and  methods  used.  All  critical 
assumptions  should  be  stated  and 
sufficient  data  included  to  support  your 
estimates. 

(6)  A  detailed  justification  of  the  5 
year  average  amount  of  energy  or  steam 
produced  or,  if  your  base  your 
computations  on  the  actual  power  or 
steam  generation  schedule,  a  detailed 
justification  or  your  power  or  steam 
generation  schedule. 

(f)  Example  of  calculations.  (1)  The 
purpose  of  this  example  is  solely  to 
illustrate  the  mechanics  of  the  cost  tests; 
it  should  not  be  construed  to  be 
guidance  on  the  application  of  the 
Federal  income  tax  laws.  The  detail  is 
only  to  the  level  of  the  individual  terms 
in  the  cost  test  equations.  Where  the 
petitioner  should  supply  a  value, 
equations,  and  data,  we  have  only 
supplied  the  value. 

(2)  We  are  assuming  that  you  are 
profitable  to  the  extent  that  your  Federal 
marginal  income  tax  rate  is  46  percent 
and  that  you  need  not  carry  over 
investment  tax  credits. 

(3)  You  are  considering  converting  an 
oil-fired  major  fuel  burning  installation 
to  coal.  In  this  particular  situation,  the 
delivery  cost  of  coal  is  much  greater  for 


the  first  3  years  than  it  will  be  in  the 
later  years  because  of  a  transportation 
problem  requiring  3  years  to  resolve.  Do 
you  qualify  for  an  exemption?  If  so,  is  it 
permanent  or  temporary? 

(4)  To  determine  if  you  qualify  for  a 
permanent  exemption,  you  would  have 
to  use  the  general  cost  test  and  compute 
the  ratios  of  the  cost  to  use  (i)  coal  for 
the  remaining  useful  life  of  the 
installation,  (ii)  oil  for  the  first  year  of 
the  exemption  and  coal  for  the 
remainder  of  the  remaining  useful  life  of 
the  installation,  (iii)  oil  for  the  first  2 
years  of  the  exemption  and  coal  for  the 
remainder  of  the  remaining  useful  life  of 
the  installation,  *  *  *,  and  (iv)  oil  for 
the  first  10  years  of  the  exemption  and 
coal  for  the  remainder  of  the  remaining 
useful  life  of  the  installation  to  the  cost 
of  using  oil  for  the  entire  remaining 
useful  life  of  the  installation. 

(5)  All  11  ratios  would  have  to  be 
higher  than,  for  purposes  of  this 
example,  1.3  in  order  to  qualify  for  a 
permanent  exemption.  However,  if  a 
series  of  successive  ratios,  starting  with 
the  case  where  alternate  fuel  is  used 
from  the  start  of  the  exemption,  are  all 
greater  than  1.3,  you  would  be  eligible 
for  a  temporary  exemption  up  to  the  last 
year  the  ratio  is  greater  than  1.3. 

(6)  In  this  example,  we  will  only 
compute  the  ratios  of  (i)  the  cost  to  use 
coal  for  the  remaining  useful  life  of  the 
installation  and  (ii)  the  cost  to  use  oil  for 
the  first  3  years  of  the  exemption  and 
coal  for  the  remainder  of  the  remaining 
useful  life  of  the  installatin  to  the  cost  of 
using  oil  for  the  entire  remaining  useful 
life  of  the  installation. 

(7)  To  determine  if  you  qualify  for  a 
temporary  exemption,  if  you  have  not 
already  done  so  with  the  general  cost 
test,  of  3  years,  you  would  have  to  use 
the  special  cost  test  and  compute  the 
ratios  of  the  cost  to  use  coal  to  the  cost 
to  use  oil  for  1,  2,  and  3  years.  All  three 
ratios  would  have  to  be  higher  than  1.3 
in  order  to  qualify  for  a  3  year 
temporary  exemption.  In  this  example, 
we  will  only  compute  the  ratio  of  the 
cost  to  use  coal  to  the  cost  to  use  oil  for 
3  years. 

(8)  Parameters.  A  set  of  hypothetical 
parameters  are  given  below.  The 
installation  is  a  200,000,000  BTU/HR 
Boiler, 

(i)  Capital  cash  flow  requirements. 

The  cash  flow  required  to  make  the 
installation  coal-capable  are: 

Cash  (low 

Year  before  boiler  becomes  coal-capable: 

-1 .  314, (XX) 

0 . .  906, (XX) 


Total . . . .  1,220.000 
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It  is  assumed  that  this  is  all  pollution 
control  equipment. 

(ii)  Operations  and  Maintenance 
Expense  Cash  Flow  Requirements. 

(A)  When  burning  oil — 


371,000 


Variable .  100,000  involved. 

(9)  Analysis  ** 


(v)  The  discount  rate  for  the  purpose 
of  this  example  is  8  percent. 

(vi)  The  installation  has  been 
operational  for  15  years.  Its  remaining 
useful  life  is  25  years. 

(vii)  It  is  assumed  that  no  derating  is 


Total . . . — .  471,000 


(B)  When  burning  coal: 


(i)  General  Cost  Test. 

(A)  Compute  the  cost  of  using  coal 


Fixed . - .  1,449,000  from  the  start  of  the  exemption. 


Variable _ _ _ _ _ _  540,000 


Total . . .  1,989,000 

(iii)  Fuel  Expense  Cash  Requirements. 

(A)  When  burning  oil: 

First  through  25lh  year . .  2,742,000 

(B)  When  burning  coal — 

First  3  years .  2,460,000 

Fourth  through  25th  year .  1 ,640,000 

(iv)  The  installation  is  assumed  to 
have  a  current  book  value  of  1,465,000 
and  a  remaining  tax  life  of  8  years. 


I 

1— g 


Il-ITC^-Si 

(1  +  K)1 
314 


906 


(1.08)"1  + 
0.10  X  1,220 


(1.08) 


1  = 


1132 


COST 


1  + 


N  (OMr+FLr)  (1-t)  -  t(DPRr) 

I  - 


1=1 

1132  + 

25 


I 

i=4 

8 

I 

1=1 


(1  +  K)i 

3  (1,989  +  2,460)  (1  >  0.46) 

I  - 

1=1  (1.08)i 

(1,989  +  1,640)  (1  -  0.46) 


(1.08)i 

0.46  X  DPRj 

(1.08)i 


25 

z 

1=1 


0.46  X  DPRj^’f/ 


(1.08)^ 


-  22,324 

(B)  Compute  the  cost  of  using  oil  for 
the  remaining  useful  life  of  the 
installation. 


COST 

N 

I  +  y 

(OMi+FLj)  (1 

-  t)  -  t(DPKj) 

L 

1=1 

0  + 

25 

(1 

(471  + 

+  K)i 

2,742)  (1  -  0.46) 

Z- 

i=l 

(1.08)i 

8  0.46  X  (DPRj_)  ^ 


z 


1=1 

18,037 


(1.08)i 


All  dollars  are  in  thousands. 

ITC  is  recognized  the  year  the  equipment  is  put 
into  operation. 

“This  term  accounts  for  the  depreciation  of  the 
original  installation.  Current  book  value  is  1.465  and 
straight  line  depreciation  is  being  taken  over  8  more 
years. 


“This  term  accounts  for  the  depreciation  of  the 
capital  investment  (pollution  control  equipment] 
necessary  to  bum  coal.  The  depreciation  method  is 
the  rapid  amortization  method  used  for  certihed 
pollution  control  equipment  added  to  an  installation 
in  existence  before  1976.  The  tax  life  is  25  years. 

“This  term  accounts  for  the  depreciation  of  the 
original  installation.  Current  book  value  Is  1.465  and 
straight  line  depreciation  is  being  taken  over  6  more 
years. 


(C)  Compute  the  ratio  of  the  cost  of 
using  coal  from  the  beginning  of  the 
exemption  to  the  cost  of  using  oil 
throughout  the  remaining  useful  life  of 
the  boiler. 

R  .  COST  (COAL) 

COST  (OIL) 

.  22,324 

18,037 

«  1.24 

The  ratio  (R)  is  less  than  1.3.  Therefore 

you  are  not  eligible  for  a  permanent  or 

temporary  exemption  using  the  general 
cost  test  and  need  not  complete  the 
calculation.  However  for  illustrative 
purpose,  we  will  continue. 

(D)  Compute  the  cost  of  using  coal 
assuming  coal  is  not  used  until  after  the 
third  year  and  oil  is  used  for  the  first  3 
years  of  the  exemption. 

N  ll  -  ITCj  -  Si 

■  ■  Z  - 

i— g  (1  +  K)l 

.  314  +  906 

(1.08)2  (1.08)3 

0.10  X  1,220 

(1.08)^ 

I  -  899 

N  (OMj  +  FLi)  (I  -  t)  -  t(0«’R,> 

COST  0  +  _ 

V  1-1  (1  ♦  K)‘ 


(471  4-  2,742)  (I  -  0.46) 


(1.08)‘ 


2S  (1,989  ♦  1,640)  (1  -  0.46) 

Z  - - 

1-4  (i.oe)‘ 


^  0.46  X  DPrJ^  ^  *  DPr/I^/ 

1-1  (1.08)1  ,.4  (1.08)1 


COST  •  20,371 

(E)  Compute  the  ratio  of  the  cost  of 
using  coal  starting  at  the  end  of  the  third 
year  to  the  cost  of  using  oil  throughout 
the  remaining  life  of  the  boiler. 

”ITC  is  recognized  the  year  after  the  boiler 
becomes  coal  capable. 

“This  term  accounts  for  the  depreciation  of  the 
original  installation.  Current  book  value  is  1,465  and 
straight  line  depreciation  is  being  taken  over  8  more 
years. 

“This  term  accounts  for  the  depreciation  of  the 
capital  investment  (pollution  (xintrol  equipment) 
required  to  bum  coal.  The  depreciation  method  is 
the  rapid  amortization  method  used  for  certiHed 
pollution  control  equipment  added  to  an  installation 
in  existence  before  1976.  The  tax  life  is  22  years. 


T 


Federal  Register  /  Vol.  44,  No.  142  /  Monday.  July  23.  1979  /  Rules  and  Regulations 


43215 


economically  feasible  in  your  specific 
unit  due  to  design  or  special 
circumstances. 

§  506.16  Terms  and  conditions; 
compliance  plans. 

(a)  Terms  and  conditions  generally. 
You  must  comply  with  the  terms  and 
conditions  of  an  exemption  granted 
under  the  Act  by  ERA,  including  terms 
and  conditions  requiring  the  use  of 
effective  fuel  conservation  measures. 

(b)  Compliance  plans  for  temporary 
exemptions. 

(1)  A  compliance  plan  certified  by 
your  duly  authorized  representative 
must  accompany  each  petition  for  a 
temporary  exemption.  The  compliance 
plan  shall  include  at  least  the  following: 

(1)  A  specific  schedule  of  milestones 
indicating  how  you  will  comply  with  the 
applicable  prohibitions  of  the  Act; 

(ii)  Evidence  of  binding  contracts  for 
fuel  or  facilities  for  the  production  of 
fuel  which  are  needed  to  comply  with 
the  applicable  prohibitions  of  the  Act; 
and 

(iii)  Any  other  documentary  evidence 
which  indicates  your  ability  to  comply 
with  the  applicable  prohibitions  of  the 
Act. 

(2)  The  exemption  shall  not  be 
effective  until  the  compliance  plan  is 
approved  by  ERA. 

(3)  Revisions  of  compliance  plans.  If 
the  petition  is  granted,  you  must  submit 
to  ERA  an  updated  compliance  plan 
certified  by  your  duly  authorized 
representative. 

(i)  At  the  end  of  each  12  month  period 
from  the  effective  date  of  the  exemption: 

(ii)  Within  one  month  of  an  alteration 
of  any  milestone  in  the  compliance  plan, 
together  with  the  reasons  for  the 
alteration  and  its  impact  upon  the 
scheduling  of  all  other  milestones  in  the 
plan;  and 

(iii)  At  any  time  the  ERA,  in  its 
discretion,  determines  that  a  revised 
compliance  plan  is  necessary  to  reflect 
changes  in  circumstances. 

(c)  Enforcement.  Any  exemption  is 
subject  to  termination  upon  the  violation 
of  any  provision  of  the  exemption  or  any 
provision  of  the  pertinent  compliance 
plan. 

Subpart  C— Temporary  Exemptions  for 
Existing  Major  Fuel  Burning 
Installations 

§  506.20  Purpose  and  scope. 

(a)  This'subpart  implements  the 
provisions  contained  in  Section  311  of 
the  Act  with  regard  to  temporary 
exemptions  for  existing  installations. 

(b)  This  subpart  establishes  the 
criteria  and  standards  which  owners  or 


operators  of  existing  installations  who 
petition  for  a  temporary  exemption  must 
meet  to  sustain  their  burden  of  proof 
under  the  Act. 

(c)  All  petitions  for  temporary 
exemptions  for  existing  installations 
must  be  submitted  in  accordance  with 
the  procedures  set  out  in  Part  501  of 
these  regulations. 

(d)  The  duration  of  any  temporary 
exemption  granted  under  this  subpart 
shall  be  measured  from  the  date  that  the 
applicable  prohibition  would  first  apply 
if  the  exemption  had  not  been  granted. 

§  506.21  Lack  of  alternate  fuel  supply. 

(a)  Eligibility.  Section  311(a)(1)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  the  unavailability  of  an  adequate 
and  reliable  supply  of  an  alternate  fuel. 
To  qualify  you  must  demonstrate  to  the 
satisfaction  of  ERA  that: 

(1)  You  made  a  good  faith  effort  to 
obtain  an  adequate  and  reliable  supply 
of  an  alternate  fuel  for  use  as  a  primary 
energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  existing  installation; 

(2)  For  the  period  of  the  proposed 
exemption,  the  cost  of  using  such  a 
supply  would  substantially  exceed  the 
cost  of  using  imported  petroleum  as  a 
primary  energy  source  as  defined  in 

§  506.12  (Cost  Calculation)  of  these 
regulations;  and 

(3)  You  will  be  able  to  comply  with 
the  applicable  prohibitions  of  these 
regulations  at  the  end  of  the  proposed 
exemption  period. 

(b)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  description  of  your  analysis  of 
the  alternate  fuels  you  considered  for 
use; 

(2)  A  description  of  the  detailed 
design  requirements  you  specified  for 
the  existing  installation  including 
capacity,  alternate  fuel  capability,  and 
all  other  specifications; 

(3)  A  description  of  the  range  of 
specific  fuel  characteristics  of  all  the 
fuels  which  can  be  used  by  the  existing 
installation; 

(4)  Evidence  that  you  sought  to  obtain 
the  full  range  of  alternate  fuels  and  fuel 
characteristics  which  could  be  used  by 
the  existing  installation,  including  bid 
requests  and/or  advertisements  for 
supply  contracts  and  all  responses 
thereto,  as  well  as  any  other 
arrangements  you  attempted  to  make  to 
secure  supplies; 

(5)  Evidence  of  the  contracts  or  other 
arrangements  you  have  made  to  insure  a 


reliable  and  adequate  supply  of  an 
alternate  fuel  at  the  end  of  the  proposed 
exemption:  and 

(6)  All  data  required  by  §  506.12  (Cost 
Calculation)  necessary  for  computing 
the  cost  calculation  formula. 

(c)  Compliance  Plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  506.16 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  506.16  of 
these  regulations  and  as  may  be 
required  by  the  terms  of  any  order 
granting  an  exemption  under  this 
subpart. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  or  renewals,  may  not  exceed 
ten  years. 

§  506.22  Site  limitations. 

(a)  Eligibility.  Section  311(a)(2)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  a  site  limitation.  To  qualify  for 
such  an  exemption  you  must 
demonstrate,  to  the  satisfaction  of  the 
ERA,  that  one  or  more  of  the  following 
specific  physical  limitations  relevant  to 
the  location  or  operation  of  your 
installation  exist  which,  despite  your 
diligent  good  faith  efforts,  cannot  be 
overcome  before  the  end  of  the 
proposed  exemption  period: 

(1)  Alternate  fuels  would  be 
inaccessible  as  a  result  of  a  specific 
physical  limitation  relevant  to  the 
operation  of  the  existing  installation; 

(2)  Transportation  facilities  for 
alternate  fuels  would  be  unavailable: 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate 
fuel  would  be  unavailable; 

(4)  Adequate  means  for  controlling 
and  disposing  of  wastes  would  be 
unavailable; 

(5)  Adequate  and  reliable  supply  of 
water  would  be  unavailable:  or 

(6)  Other  site  limitations  exist  which 
would  not  permit  the  operation  of  the 
existing  installation  using  an  alternate 
fuel: 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
Fuels  Decision  Report  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Evidence  that  the  site  limitation  is 
a  physical  limitation,  and  not  a 
requirement  of  a  Federal,  state  or  local 
law  which  could  be  the  basis  of  an 
exemption  under  §  506.34  (State  or  local 
requirements); 

(2)  Evidence  that  alternate  means  for 
overcoming  the  specific  site  limitations 
were  considered,  with  a  detailed 
description  of  the  efforts  made  to 
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overcome  the  site  limitations  set  out  in 
your  petition; 

(3)  Evidence  of  the  equipment  or 
space  requirements  for  which  the  site 
limitation  is  claimed: 

(4)  Evidence  of  the  contracts  or  other 
arrangements  you  have  made  to  insure 
that  the  site  limitation  will  be  overcome 
and  that  you  will  be  able  to  comply  with 
the  applicable  prohibitions  at  the  end  of 
the  proposed  exemption  period. 

Examples  of  evidence  relevant  to 
establishing  a  site  limitation  for 
purposes  of  a  temporary  exemption  are 
as  follows: 

(i)  Detailed  documentation  of 
impediments,  including  rights  of  way 
problems,  site  diagrams,  maps  of  the 
surrounding  area  and  other  items 
essential  to  the  showing  of  a  site 
limitation; 

(ii)  Identification  of  transportation 
facilities  relevant  to  the  specific  site  of 
the  installation  and  a  demonstration 
why  existing  transportation  facilities 
cannot  be  utilized  or  new  facilities 
constructed; 

(iii)  Copies  of  bid  requests, 
advertisements  and  general  efforts  made 
to  secure  alternate  transportation 
facilities; 

(iv)  Identification  of  potential  fuel 
storage  locations  within  a  reasonable 
geographic  area  surrounding  the  existing 
installation; 

(v)  Detailed  scale  site  plans  of  the 
entire  facility  which  include  those  areas 
not  directly  involved  with  the  specific 
installation; 

(vi)  A  specific  listing  of  all  equipment 
necessary  and  not  currently  available  to 
properly  handle  alternate  fuel: 

(vii)  Copies  of  bid  requests, 
advertisements  and  general  efforts  made 
to  secure  alternative  fuel  storage 
facilities; 

(vifi)  Copies  of  quotes  from  bona  fide 
suppliers,  indicating  lead  times  for 
purchase  and  installation  of  required 
ancillary  storage  or  handling  equipment; 

(ix)  Specific  listing  of  any  equipment 
necessary  and  not  currently  available  to 
properly  control  and  dispose  of  waste; 

(x)  Identification  of  potential  alternate 
waste  disposal  locations  within  a 
reasonable  geographic  area  surrounding 
the  existing  installation; 

(xi)  A  description  of  efforts  made  to 
secure  offsite  disposal  areas,  including 
the  cost  of  acquisition  of  the  sites, 
transportation  facilities  and  waste 
handling  costs  involved  in  their  use;  and 

(xii)  Copies  of  bid  requests, 
advertisements,  and  general  efforts 
made  to  secure  waste  control  and 
disposal  equipment. 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 


with  section  314  of  the  Act  and  §  506.16 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  506.16  of 
these  regulations  and  as  may  be 
required  by  the  terms  of  any  order 
granting  an  exemption  under  this 
subpart. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  and  renewals,  may  not 
exceed  five  years. 

§  506.23  Inability  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  311(a)(3)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  an  inability  to  comply  with 
applicable  environmental  requirements. 
To  qualify  you  must  demonstrate  to  the 
satisfaction  of  ERA  that  despite  diligent 
good  faith  efforts: 

(1)  You  are  are  unable  to  comply  with 
the  applicable  prohibitions  imposed  by 
without  violating  applicable  Federal  or 
state  environmental  requirements;  and 

(2)  You  will  be  able  to  comply  with 
the  applicable  prohibitions  imposed  by 
the  Act  and  with  applicable 
environmental  requirements  by  the  end 
of  the  temporary  exemption  period. 

(b)  Criteria.  ERA’s  decision  with 
regard  to  environmental  compliance  will 
be  based  solely  on  an  analysis  of  your 
capacity  to  physically  achieve 
applicable  environmental  requirements. 
You  should  direct  your  analysis  toward 
those  conditions  or  circumstances  which 
make  it  physically  impossible  for  you  to 
comply  with  applicable  environmental 
requirements  during  the  temporary 
exemption  period.  Cost  of  compliance 
shall  not  enter  into  the  analysis,  but  any 
cost-related  considerations  may  be 
presented  as  part  of  a  demonstration 
submitted  under  §  506.21. 

(c)  Evidence  required  in  support  of  the 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  in  this  section: 

(1)  An  examination  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  the 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  all  alternate  fuels  with 
reference  to  which  you  are  requesting  an 
environmental  exemption.  All 
conclusions  regarding  the  ability  of  the 
facility  to  comply  must  be  based  on 
accepted  analytical  techniques,  such  as 
air  quality  modeling,  and  must  reflect 
current  conditions  of  the  area  which 
would  be  affected  by  the  facility.  You 
are  responsible  for  performing  the 
necessary  sampling  and  collecting 


sufficient  data  to  accurately 
characterize  these  conditions. 
Environmental  compliance  must  be 
examined  in  the  context  of  the  available 
pollution  control  equipment  which 
would  provide  the  maximum  possible 
reduction  of  pollution.  The  analysis 
must  contain  requests  for  bids  and  other 
inquiries  made  and  responses  received 
by  you  concerning  the  availability  and 
performance  of  pollution  control 
equipment;  contracts  signed,  if  any.  for 
an  alternate  fuel  supply  and  for  the 
purchase  and  installation  of  pollution 
control  equipment;  or  other  comparable 
evidence  such  as  technical  studies 
documenting  efficacy  of  equipment  to 
meet  applicable  requirements;  and 

(2)  An  examination  of  the  regulatory 
options  available  to  you  in  seeking  to 
achieve  environmental  compliance.  This 
must  include  an  analysis  of  the 
availability  of  offsets,  if  needed,  and  the 
potential  for  securing  variances  and 
State  Implementation  Plan  revisions,  as 
appropriate.  The  analysis  must  illustrate 
and  document  your  efforts,  if  any,  to 
locate,  identify,  and  acquire  offsets, 
including  agreements  made  by  you  with 
the  State  or  other  companies  fo? 
acquisition  of  offsets.  If  an  agreement  to 
acquire  offsets  is  conditioned  upon  the 
grant  of  a  variance,  or  State 
Implementation  Plan  revision,  you  must 
submit  a  letter  from  the  State  agency 
indicating  when  a  proceeding  to 
effectuate  the  agreement  will  take  place. 
The  analysis  must  contain  any 
correspondence  initiated  or  received  by 
you  concerning  these  regulatory  options 
and  all  technical  studies  you  have  relied 
upon  to  support  your  conclusions. 

In  addition,  you  may  submit  any  other 
documentation  you  believe 
demonstrates  an  inability  to  comply 
with  applicable  environmental 
requirements  despite  diligent  good  faith 
efforts. 

(d)  Compliance  Plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  506.16 
of  these  regulations  simultaneously  with 
the  submission  of  your  petition.  You 
must  submit  an  updated  compliance 
plan,  if  applicable,  as  required  by 

§  506.16  of  these  reulations  and  as  may 
be  required  by  the  tenns  of  any  order 
granting  an  exemption  under  this 
subpart. 

(e)  Other  Actions.  Prior  to  deciding  to 
submit  an  exemption  application,  it  is 
recommended  that  you  request  a 
meeting  with  ERA  and  EPA  or  the 
appropriate  State  or  local  regulatory 
agency  to  discuss  options  for  operating 
an  alternate  fuel-fired  facility  in 
compliance  with  applicable 
environemental  requirements. 
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(f)  Duration.  This  temporary 
exemption,  taking  into  account 
extensions  and  renewals,  may  not 
exceed  five  years,  and  will  be  issued  by 
ERA  for  such  time  period  up  to  and 
including  five  years  as  the  petition 
demonstrates  is  necessary. 

§  506.24  Future  use  of  synthetic  fuels. 

(a)  Eligibility.  Section  311(b)  of  the 
Act  provides  for  a  temporary  exemption 
based  upon  the  future  use  of  synthetic 
fuels.  To  qualify  you  must  demonstrate 
to  the  satisfaction  of  ERA  that; 

(1)  You  will  be  able  to  comply  with 
the  applicable  prohibitions  at  the  end  of 
the  proposed  exemption  period  by  the 
use  of  synthetic  fuel  as  a  primary  energy 
source  in  your  installation;  and 

(2)  You  will  not  be  capable  of 
complying  with  the  applicable 
prohibitions  by  using  synthetic  fuel  in 
your  installation  before  the  end  of  the 
proposed  exemption  period. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
Fuels  Decision  Report  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Copies  of  economic  and  technical 
feasibility  studies  pertaining  to  the  use 
of  synthetic  fuels  by  your  installation; 

(2)  Reliable  evidence  of  the  financial 
commitments  you  have  made  to 
construct,  operate  and  maintain 
equipment  which  will  use  synthetic  fuel 
as  the  primary  energy  source  at  the  end 
of  the  proposed  exemption  period; 

(3)  Copies  of  bid  requests, 
advertisements,  contracts  and/or  other 
agreements  relating  to  the  production, 
purchase,  and  transportation  of 
synthetic  fuel;  and 

(4)  Information  with  regard  to  permits 
that  may  be  required  by  Federal  or  state 
agencies  for  the  operation  of  an 
installation  using  synthetic  fuels. 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  506.16 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  506.16  of 
these  regulations  and  as  may  be 
required  by  the  terms  of  any  order 
granting  an  exemption  under  this 
subpart. 

(d)  Duration.  This  temporary 
exemption  may  be  granted  for  a  period 
of  up  to  five  years  and  may  be  extended 
for  an  additional  five  years,  but  so 
extended  may  not  exceed  ten  years. 

§  506.25  Use  Of  innovative  technologies. 

(a)  Eligibility.  Section  311(c)  of  the 
Act  provides  for  a  temporary  exemption 
based  on  the  use  of  innovative 


technologies.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that  you  will  be  able  to  comply  with  the 
applicable  rule  or  order  at  the  end  of  the 
proposed  exemption  period  by  adoption 
of  a  technology  for  the  use  of  an 
alternate  fuel  which  ERA  determines  to 
be  an  innovative  technology. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
Fuels  Decision  Report  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Copies  of  economic  and  technical 
feasibility  studies  pertaining  to  adoption 
of  an  innovative  technology  for  use  of 
an  alternate  fuel  in  your  installation; 

(2)  A  complete  description  of  the 
innovative  technology  you  propose  to 
use  including  explanation  of  its 
innovative  characteristics,  detailed 
design  and  engineering  specifications, 
and  a  description  of  the  fuel 
characteristics  of  the  alternate  fuels 
which  can  be  used  with  the  innovative 
technology. 

(3)  Reliable  evidence  of  the  financial 
and  contractual  commitments  you  have 
made  to  construct  or  modify,  operate, 
and  maintain  equipment  which 
represents  an  innovative  technology  for 
the  use  of  alternate  fuel  and  which  will 
be  used  at  the  end  of  the  proposed 
exemption  period;  and 

(4)  Copies  of  bid  requests, 
advertisements,  contracts,  and/or  other 
arrangements  you  have  made  to  insure  a 
reliable  and  adequate  supply  of  an 
alternate  fuel  at  the  end  of  the  proposed 
exemption. 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  506.16 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  506.16  of 
these  regulations  and  as  may  be 
required  by  the  terms  and  conditions  of 
any  order  granting  an  exemption  under 
this  subpart. 

(d)  Other  action.  Prior  to  deciding  to 
submit  an  exemption  application,  it  is 
recommended  that  you  request  a  pre¬ 
petition  conference  with  ERA  to  discuss 
the  requirements  of  this  exemption. 

(e)  Duration.  This  temporary 
exemption  may  be  granted  for  a  period 
of  up  to  5  years  and  may  be  extended 
for  an  additional  5  years,  but  so 
extended  may  not  exceed  10  years. 

§  506.26  Retirement. 

(a)  Eligibility.  Section  311(d)  of  the 
Act  provides  for  a  temporary  exemption 
for  retirement.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 


that  the  installation  will  be  retired  at  the 
expiration  of  this  temporary  exemption. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
petition  at  least  the  following  evidence 
in  order  to  make  the  demonstration 
required  by  this  section: 

(1)  A  detailed  engineering  analysis 
explaining  why  the  installation  cannot 
use  alternate  fuels  prior  to  retirement; 

(2)  Any  other  documentary  evidence 
which  indicates  the  reasons  for 
retirement  and  plans  for  replacement  or 
substitution  of  the  retired  installation; 

(c)  Compliance  plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  506.16 
of  the  regulations  simultaneously  with 
submission  of  the  petition.  You  must 
submit  an  updated  compliance  plan,  if 
applicable,  as  required  by  §  506.16 
except  §  506.16  (b)(1)  (ii)  of  these 
regulations  and  by  the  terms  of  any 
order  granting  an  exemption  under  this 
subpart. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account 
extensions  and  renewals,  may  not 
exceed  5  years. 

(e)  Restriction.  In  the  event  this 
exemption  is  granted  you  will  not  be 
eligible  for  any  other  exemption  under 
Title  III,  Subtitle  B  of  the  Act. 

§  506.27  Public  interest  exemption. 

(a)  Policy  note.  The  use  of  coal  and 
other  alternate  fuels  in  lieu  of  petroleum 
and  natural  gas  is  in  the  public  interest. 
ERA  will  grant  this  temporary 
exemption  where  you  are  unable  to 
comply  immediately  with  the 
prohibitions  of  an  order  or  rule,  where 
the  granting  of  the  petition  would  be  in 
the  public  interest,  and  where  you  will 
be  in  compliance  with  the  prohibitions 
at  the  end  of  the  exemption  period.  In 
filing  your  petition,  you  are  required  to 
complete  the  portions  of  the  Fuels 
Decision  Report  (FDR)  specified  in 
section  502  of  these  interim  Rules  and 
demonstrate  why  your  proposed  facility 
could  not  burn  a  fuel  mixture  during  the 
time  the  exemption  is  in  effect.  ERA 
recognizes,  however,  that  there  are 
situations  where  the  public  interest 
would  best  be  served  by  not  requiring 
the  FDR  and  mixture  demonstration; 
consequently,  ERA  strongly  urges  you  to 
request  a  prepetition  conference  where, 
after  a  consideration  of  the  facts  of  your 
case,  ERA  could  Waive  all  or  part  of 
these  requirements. 

(b)  Eligibility.  Section  311(e)  of  the 
Act  provides  for  a  temporary  public 
interest  exemption.  To  qualify,  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that: 
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(1)  You  are  unable  to  comply  with  the 
applicable  prohibitions,  imposed  by  the 
Act,  except  in  extraordinary 
circumstances,  during  the  period  for 
which  the  exemption  is  requested,  but 
that  you  will  be  capable  of  complying  at 
the  end  of  the  proposed  exemption 
period;  and 

(2)  The  granting  of  the  petition  would 
be  in  accord  with  the  purposes  of  the 
Act  and  would  be  in  that  public  interest. 

(c)  Evidence  required  in  support  of  the 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Substantial  evidence  to 
corroborate  the  eligibility  requirements 
identified  above; 

(2)  A  demonstration  that  the  use  of  a 
mixture  for  which  an  exemption  under 
§  506.36  (Fuel  Mixtures)  would  be 
available,  is  not  technically  or 
economically  feasible  during  the  period 
the  temporary  public  interest  exemption 
is  in  effect:  and 

(3)  Information  and  data  required  by 
§  502.4  (Introduction),  §  502,7  (Evidence 
for  exemption  required),  and  §  502.12 
(Conservation  measures)  of  the  Fuels 
Decision  Report  as  set  out  in  Part  502. 

(d)  Compliance  Plan.  You  must  submit 
to  ERA  a  compliance  plan  in  accordance 
with  section  314  of  the  Act  and  §  506.16 
of  these  regulations  simultaneously  with 
submission  of  your  petition.  You  must 
submit,  if  applicable,  an  updated 
compliance  plan  as  required  by  §  506.16 
of  these  regulations  and  as  may  be 
required  by  the  terms  of  any  order 
granting  an  exemption  under  this 
subpart. 

(e)  Duration.  This  temporary 
exemption,  taking  into  account 
extension  and  renewals,  may  not  exceed 
5  years. 

Subpart  D— Permanent  Exemptions  for 
Existing  MFBI’s 

§  506.30  Purpose  and  scope. 

(a)  This  subpart  implements  the 
provisions  contained  in  Section  312  of 
the  Act  with  regard  to  permanent 
exemptions  for  existing  major  fuel 
burning  installations. 

(b)  This  subpart  establishes  the 
criteria  and  standards  which  owners  or 
operators  of  existing  installations  who 
petition  for  a  permanent  exemption  must 
meet  to  sustain  their  burden  of  proof 
under  the  Act. 

(c)  If  a  petition  for  a  permanent 
exemption  is  filed  pursuant  to  §  506.31 
(lack  of  alternate  fuel  supply):  §  506.32 
(site  limitations);  §  506.33  (Inability  to 
comply  with  applicable  environmental 
requirements);  or  §  506.34  (State  or  local 


requirements),  you  must  demonstrate  in 
your  Fuels  Decision  Report  that  your 
inability  to  use  each  reasonable 
alternate  fuel  would  entitle  you  to  one 
or  more  of  the  above  exemptions. 

(d)  All  petitions  for  permanent 
exemptions  for  existing  installations 
must  be  submitted  in  accordance  with 
the  procedures  set  out  in  part  501  of 
these  regulations. 

§  506.31  Lack  of  alternate  fuel  supply. 

(a)  Eligibility.  Section  312(a)(1)(A)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  lack  of  an  alternate 
fuel  supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  oil.  To  qualify,  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that: 

(1)  You  made  a  good  faith  effort  to 
obtain  an  adequate  and  reliable  supply 
of  an  alternate  fuel  for  use  as  a  primary 
energy  source  of  the  quality  and 
quantity  necessary  to  conform  to  design 
and  operational  requirements  of  the 
existing  installation;  and 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source,  as  defined  in  §  506.12 
(Cost  Calculation)  of  these  regulations 
during  the  remaining  useful  life  of  the 
existing  installation. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
Fuels  Decision  Report  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  description  of  the  detailed 
design  requirements  you  specified  for 
the  existing  installation,  including 
capacity,  alternate  fuels  capability,  and 
all  other  pertinent  specifications; 

(2)  A  description  of  the  range  of 
specific  fuel  characteristics  of  all  the 
fuels  which  can  be  used  by  the  existing 
installations. 

(3)  Evidence  that  you  sought  the  full 
range  of  alternate  fuels  which  could  be 
used  by  the  existing  installation, 
including  bid  requests,  and/or 
advertisements  for  supply  contracts,  all 
responses  you  received,  as  well  as  any 
other  arrangements  you  attempted  to 
make  to  secure  supplies: 

(4)  All  data  required  by  §  506.12  of 
these  regulations  (Cost  Calculation) 
necessary  for  computing  the  cost 
calculation  formula;  and 

(5)  A  description  of  your  analysis  of 
the  alternate  fuels  you  considered. 

§  506.32  Site  limitations. 

(a)  Eligibility.  Section  312(a)(1)(B)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  a  site  limitation.  To 
qualify  you  must  demonstrate  to  the 


satisfaction  of  the  ERA  that,  despite 
good  faith  efforts; 

(1)  Alternate  fuels  would.be 
inaccessible  to  the  operation  of  the 
existing  installation  as  a  result  of  a 
specific  physical  limitation; 

(2)  Transportation  facilities  for 
alternate  fuels  would  be  unavailable: 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  alternate  fuels 
would  be  unavailable; 

(4)  Adequate  means  for  controlling 
and  disposing  of  wastes  would  be 
unavailable; 

(5)  An  adequate  and  reliable  supply  of 
water  would  be  unavailable;  or 

(6)  Other  site  limitations  exist  which 
would  not  permit  the  operation  of  the 
existing  installation  using  an  alternate 
fuel  and  that  these  limitations  cannot  be 
reasonably  expected  to  be  overcome 
within  five  years  after  effective  date  of 
the  applicable  prohibition. 

(b)  Evidence  required  in  support  of 
the  petition.  You  must  include  in  your 
Fuels  Decision  Report  at  least  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Evidence  that  the  site  limitation  is 
a  physical  limitation,  and  not  a 
requirement  of  a  Federal,  state,  or  local 
law  which  could  be  the  basis  of  an 
exemption  under  §  506.34  (State  or  local 
requirements); 

(2)  Evidence  that  alternate  means  for 
overcoming  the  specific  site  limitation 
were  sought,  with  a  detailed  description 
of  the  efforts  made  to  overcome  the  site 
limitation  set  out  in  your  petition;  and 

(3)  Evidence  of  the  necessary 
equipment  or  space  requirements  for 
which  the  site  limitation  is  claimed.  . 
Examples  of  evidence  relevant  to 
establishing  a  site  limitation  for 
purposes  of  a  permanent  exemption  are 
as  follows: 

(i)  Detailed  documentation  of 
impediments,  including  right-of-way 
problems,  site  diagrams,  maps  of  the 
surrounding  areas  and  other  essentials 
to  the  showing  of  a  site  limitation; 

(ii)  Identification  of  transportation 
facilities  relevant  to  the  geographic  site 
of  the  installation  and  a  demonstration 
showing  why  existing  transportation 
facilities  cannot  be  utilized  or  new 
facilities  constructed: 

(iii)  Copies  of  bid  requests, 
advertisements  and  general  efforts  made 
to  secure  alternative  transportation 

^  facilities; 

(iv)  Identification  of  potential 
alternate  fuel  storage  locations  within  a 
reasonable  geographic  area  surrounding 
the  installation; 

(v)  Detailed  scale  site  plans  of  the 
entire  facility  which  include  thosp  areas 
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not  directly  involved  with  the  specific 
installation; 

(vi)  A  specific  listing  of  all  equipment 
necessary  and  not  currently  available  to 
properly  handle  alternate  fuels; 

(vii)  Copies  of  bid  requests, 
advertisements  and  general  efforts  made 
to  secure  alternate  storage  facilities; 

(viii)  Copies  of  quotes  from  bona  fide 
suppliers  indicating  lead  times  for 
purchase  and  installation  of  required 
ancillary  storage  or  handling  equipment; 

(ix)  Specific  listing  of  any  equipment 
necessary  and  not  currently  available  to 
properly  control  and  dispose  of  waste; 

(x)  Identification  of  potential  alternate 
waste  disposal  locations  within  a 
reasonable  geographic  area  surrounding 
the  installation; 

(xi)  A  description  of  efforts  made  to 
secure  off  site  disposal  areas, 
transportation  facilities  and  waste 
handling  costs  involved  in  their  use;  and 

(xii)  Copies  of  bid  requests, 
advertisements,  and  general  efforts 
made  to  secure  waste  control  and 
disposal  equipment. 

§  506.33  Inability  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  312  (a)(1)(C)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  inability  to  comply 
with  applicable  environmental 
requirements.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that,  despite  good  faith  efforts,  you 
cannot  burn  alternate  fuel  without 
violating  applicable  environmental 
requirements  within  5  years  of  the  date 
the  exemption  is  requested  to  take 
effect. 

(b)  Criteria.  ERA’S  decision  with 
regard  to  compliance  will  be  based 
solely  on  an  analysis  of  your  capacity  to 
physically  achieve  applicable 
environmental  requirements.  The  cost  of 
compliance  shall  not  enter  into  the 
analysis,  but  any  cost-related 
considerations  may  be  presented  as  part 
of  a  demonstration  submitted  under 

§  506.31. 

(c)  Evidence  required  in  support  of  the 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  to  make  the  demonstration 
required  by  this  section:  , 

(1)  An  examination  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  the 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  all  alternative  fuels  with 
reference  to  which  you  are  requesting  an 
environmental  exemption.  All 
conclusions  regarding  the  ability  of  the 
facility  to  comply  must  be  based  on 
accepted  analytical  techniques,  such  as 
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air  quality  modeling,  and  must  reflect 
current  conditions  of  the  area  which 
would  be  affected  by  the  facility.  You 
are  responsible  for  performing  the 
necessary  sampling  and  collecting 
sufficient  data  to  accurately 
characterize  these  conditions. 
Environmental  compliance  must  be 
examined  in  the  context  of  the  available 
pollution  control  equipment  which 
would  provide  the  maximum  possible 
reduction  of  pollution.  The  analysis 
must  contain  requests  for  bids  and  other 
inquiries  made  and  responses  received 
by  you  concerning  the  availability  and 
performance  of  pollution  control 
equipment,  or  other  comparable 
evidence  such  as  technical  studies 
documenting  efficiency  of  equipment  to 
meet  applicable  requirements;  and 

(2)  An  examination  of  the  regulatory 
options  available  to  you  in  seeking  to 
■achieve  environmental  compliance.  This 
must  include  an  analysis  of  the 
availability  of  offsets,  if  needed,  and  the 
potential  for  securing  variances  and 
State  Implementation  Plan  revisions,  as 
appropriate.  The  analysis  must  illustrate 
and  document  your  efforts,  if  any,  to 
locate  and  identify  available  offsets, 
and  to  secure  variances  and  SIP 
revisions.  The  analysis  must  contain  any 
correspondence  initiated  or  received  by 
you  concerning  these  regulatory  options 
and  all  technical  studies  you  have  relied 
upon  to  support  your  conclusions. 

(3)  In  addition,  you  may  submit  any 
other  documentation  you  believe 
demonstrates  an  inability  to  comply 
with  applicable  environmental 
requirements  despite  good  faith  efforts. 

(d)  Other  Actions.  Prior  to  deciding  to 
submit  an  exemption  application,  it  is 
recommended  that  you  request  a 
meeting  with  ERA  and  EPA  or  the 
appropriate  state  or  local  regulatory 
agency  to  discuss  options  for  operating 
an  alternate  fuel-fired  facility  in 
compliance  with  the  applicable 
environmental  requirements. 

§  506.34  State  or  local  requirements. 

(si)  Eligibility.  Section  312(b)  of  the 
Act  provides  for  a  permanent  exemption 
due  to  state  or  local  requirements  which 
would  preclude  the  operation  of  an 
alternate  fuel-fired  installation.  To 
qualify,  you  must  demonstrate  to  the 
satisfaction  of  ERA  that: 

(1)  With  respect  to  the  site  of  the 
installation,  the  operatiqn  of  such 
installation  using  an  alternate  fuel  is 
infeasible  because  of  a  state  or  local 
requirement; 

(2)  If  such  state  or  local  requirement  is 
under  a  building  code  or  nuisance  or 
zoning  law,  no  other  exemption  could  be 
granted  for  such  facility; 
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(3)  You  have  in  good  faith  attempted 
unsuccessfully  to  obtain  a  variance  or 
waiver  from  the  state  or  local 
requirement  or  can  demonstrate  why 
none  is  available; 

(4)  The  granting  of  the  exemption 
would  be  in  the  public  interest  and 
would  be  consistent  with  the  purposes 
of  the  Act;  and 

(5)  You  are  not  entitled  to  any  other 
exemption  if  the  State  or  local 
requirement  is  under  a  building  code  or" 
nuisance  or  zoning  law. 

(b)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  to  make  the  demonstration 
required  by  this  section: 

(1)  A  copy  of  the  pertinent  State  or 
local  requirement  with  its  citation  and 
its  legislative  history; 

(2)  The  identification  and  location  of 
the  administrative  body  which 
implements  the  requirement; 

(3)  A  description  of  your  attempts  to 
obtain  a  waiver  or  variance  from  the 
requirements  or  a  demonstration  of  why 
none  is  available; 

(4)  A  description  of  any  activities  you 
were  involved  in  after  April  20, 1977, 
pertaining  to  the  enactment  of  the 
requirement; 

(5)  A  description  of  equipment, 
procedures,  and  the  advance  planning 
time  necessary  to  comply  with  the 
requirement; 

(6)  A  detailed  description  of  why 
compliance  with  the  State  or  local 
requirement  is  infeasible; 

(7)  The  impact  upon  you  and/or  your 
local  community,  if  any,  should  your 
petition  be  denied; 

(8)  An  explanation  of  the  reasons  why 
granting  this  exemption  would  be  in  the 
public  interest;  and 

(9)  An  analysis  of  why  you  cannot 
qualify  for  any  other  exemption  if  the 
State  or  local  requirement  is  under  a 
building  code  or  nuisance  or  zoning  law. 

(c)  Exercise  of  discretion  by  ERA. 
ERA  may  refuse  to  grant  this  exemption 
to  you  if  it  determines  that  such  grant 
would  not  be  in  the  public  interest  or  in 
accordance  with  the  purposes  of  the 
Act,  notwithstanding  the  fact  that  the 
evidence  you  have  furnished  to  ERA  in 
your  exemption  petition  substantiates 
that  your  facility  would  otherwise  be 
eligible  to  receive  the  exemption. 

§  506.35  Cogeneration. 

(a)  Eligibility.  Section  312(c)  of  the 
Act  provides  for  a  permanent  exemption 
for  cogeneration.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 
at  least  the  following  minimum  criteria: 

(1)  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
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than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility  where  the 
calculation  of  savings  is  in  accordance 
with  paragraph  (c)  of  this  section; 

(2)  It  would  be  in  the  public  interest  to 
grant  an  exemption  to  the  cogeneration 
facility  because  of  special  circumstances 
such  as  technical  innovation  or 
maintaining  industry  in  urban  areas. 

(b)  Specifications  of  the  cogeneration 
facility.  (1)  A  person  proposing  to 
operate  a  cogeneration  facility  may 
apply  for  an  exemption  under  this 
section  if  the  amount  of  net  electricity 
that  is  either  sold  or  exchanged  is  less 
than  50  percent.  If  the  amount  is  50 
percent  or  more,  see  §  504.35 
(Powerplants).  Net  electricity  excludes 
sales  or  exchanges  among  owners  of  the 
cogeneration  facility. 

(2)  Electricity  generated  by  the 
cogeneration  facility  must  constitute 
more  than  10  percent  of  the  useful 
energy  output  of  the  facility  and  less 
than  90  percent  of  the  useful  energy 
output. 

(c)  Calculation  of  oil  and  gas  savings. 
There  is  an  oil  and  gas  savings  if  the  oil 
or  gas  to  be  consumed  by  the 
cogeneration  facility  will  be  less  than 
that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility.  The  calculation  of 
the  oil  and  gas  which  would  otherwise 
be  consumed  must  be  in  accordance 
with  paragraphs  (c)  (1)  and  (2)  of  this 
section. 

(1)  Except  for  the  case  described  in 
paragaphs  (c)(2)  of  this  section,  the  oil  or 
gas  which  would  otherwise  be 
consumed  must  be  calculated  as 
follows: 

(i)  You  may  include  the  oil  or  gas  that 
would  be  consumed  by  facilities  that  are 
or  would  be  too  small  to  be  covered  by 
the  FUA  regulations.  In  the  case  of  new 
small  industrial  units,  you  must 
demonstrate  that  it  would  be  reasonable 
to  construct  units  of  that  size. 

(ii)  You  may  include  the  oil  or  gas  that 
would  be  consumed  by  units  in  place 
(existing  or  exempt)  covered  by  FUA  if 
they  are  less  than  40  years  old  in  the 
case  of  a  field-erected  unit  or  less  than 
20  years  old  in  the  case  of  a  package 
unit.  In  the  case  of  existing  units,  you 
may  not  include  units  that  have  burned 
an  alternate  fuel  or  are  capable  of 
burning  an  alternate  fuel,  and,  you  may 
only  include  units  described  by  this 
paragraph  if  they  will  be  retired  or  shut 
down  if  this  exemption  is  granted. 

(iii)  You  may  include  the  oil  or  gas 
that  would  be  consumed  by  units  not  yet 
constructed  that  would  be  covered  by 
the  FUA  regulations  if  you  can 


demonstrate  that  each  unit  would  be 
entitled  to  an  exemption. 

(iv)  You  may  include  the  oil  or  gas 
that  would  be  consumed  by  powerplants 
to  generate  electricity  supplied  to  the 
grid  to  the  extent  that  such  electricity,  if 
you  cogenerate,  will  no  longer  be 
supplied  by  the  grid.  The  oil  or  gas 
portion  must  be  based  on  a  10  year 
forecast  that  includes  new  construction 
and  retirement  of  plants  within  those  10 
years. 

(2)  In  the  case  of  a  cogeneration 
facility  that  would  consist  of  an  existing 
unit  or  an  exempted  unit  and  a  new  unit, 
you  must  calculate  the  amount  of  oil  or 
gas  that  would  otherwise  be  consumed 
as  the  sum  of: 

(i)  The  five-year  annual  average  oil  or 
gas  consumption  of  the  existing  or 
exempted  unit;  and 

(ii)  The  amount  that  would  be  ’ 
consumed  in  units  described  in 
paragraphs  (c)(l)-(i)  (iv)  of  this  section 
that  would  now  be  satisfied  by  the 
cogeneration  facility. 

(d)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section; 

(1)  An  engineering  description  of  the 
cogeneration  system,  including  output 
and  uses  thereof,  with  sufficient  detail 
to  ensure  that  the  facility  qualifies  as  a 
cogeneration  facility; 

(2)  A  detailed  oil  and  natural  gas 
savings  calculation  identifyng  the 
projected  oil  or  natural  gas  consumption 
of  the  cogeneration  facility  and  the  oil  or 
natural  gas  that  would  otherwise  be 
used: 

(3)  Identification  of  the  FUA  staus  of 
the  units  described  in  paragraph  (c)(1) 
(i)-(iv)  of  this  section  with  respect  to 
coverage  and  designation  as  new, 
existing,  or  exempted,  age  of  units,  and 
alternate  fuel  capability  of  units:  ' 

(4)  Identification  of  all  persons  and 
their  roles  in  the  cogeneration  facility: 
and 

(5)  In  the  case  of  paragraph  (a)(2)  of 
this  section,  an  explanation  of  the  public 
interest  factors  you  believe  should  be 
considered  by  ERA. 

(e)  Exercise  of  discretion  by  ERA. 

ERA  may  refuse  to  grant  this  exemption 
to  you  if  it  determines  that  such  grant 
would  not  be  in  the  public  interest  or  in 
accordance  with  the  purposes  of  the 
Act.  notwithstanding  the  fact  that  the 
evidence  you  have  furnished  to  ERA  in 
your  exemption  petition  substantiates 
that  your  facility  would  otherwise  be 
eligible  to  receive  this  exemption. 


§  506.36  Permanent  exemptions  for 
certain  fuel  mixtures  containing  natural  gas 
or  petroleum. 

(a)  Eligibility.  Section  312(d)  of  the 
Act  provides  for  a  permanent -exemption 
for  certain  fuel  mixtures.  To  qualify  you 
must  demonstrate  to  the  satisfaction  of 
ERA  that: 

(1)  You  propose  to  use  a  mixture  of 
natural  gas  or  petroleum  and  an 
alternate  fuel  as  a  primary  energy 
source;  and 

(2)  The  amount  of  petroleum  or 
natural  gas  you  propose  to  use  in  the 
mixture  will  not  exceed  the  minimum 
percentage  of  the  total  BTU  heat  input 
needed  to  maintain  operational 
reliability  of  the  installation  consistent 
with  maintaining  a  reasonable  level  of 
fuel  efficiency. 

(b)  Minimum  percentage.  If  the 
exemption  is  granted,  ERA  will  not 
require  that  the  percentage  of  petroleum 
or  natural  gas  used  in  the  mixture  be 
less  than  25%  of  the  total  annual  BTU 
heat  input  of  the  installation. 

(c)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  complete  description  of  the  fuel 
mixture,  component  elements  of  the 
mixture,  and  percentage  of  each 
component  to  be  utilized; 

(2)  The  design  specifications  for  the 
unit  for  which  you  are  requesting  an 
exemption; 

(3)  An  engineering  assessment  of  the 
proportions  of  petroleum  or  natural  gas 
needed  to  maintain  operational 
reliability  and  an  adequate  level  of  fuel 
efficiency;  or 

(4)  If  the  unit  will  use  a  mixture 
containing  less  than  25  percent 
petroleum  or  natural  gas,  a  certification 
that  the  amount  of  petroleum  or  natural 
gas  you  propose  to  use  in  the  mixture 
will  not  exceed  25  percent  of  the  total 
annual  Btu  heat  input  of  the  installation. 
The  certification  shall  be  executed  by 
your  duly  authorized  representative. 

(d)  Reporting  requirement.  If  the 
exemption  is  granted  you  must  submit 
an  annual  report  to  ERA  certifying  that 
the  affected  units  have  used  no  more 
than  the  percentage  of  oil  or  natural  gas 
specified  in  the  exemption  order.  The 
certification  shall  be  executed  by  your 
duly  authorized  representative. 

(e)  Solar  mixtures.  ERA  wilt  grant  a 
permanent  mixture  exemption  for  the 
use  of  a  mixture  of  solar  energy 
(including  wind,  tide,  and  other 
intermittent  sources)  and  petroleum  or 
natural  gas,  where — 


Federal  Register  /  Vol.  44.  No.  142  /  Monday.  July  23,  1979  /  Rules  and  Regulations 


43221 


(1)  Solar  energy  will  account  for  at 
least  20  percent  of  the  annual  BTU  heat 
input  of  the  unit;  and 

(2)  You  propose  an  acceptable  plan  to 
ERA  which — 

(i)  Meets  the  evidence  requirements 
set  forth  in  paragraph  (c)  of  this  section; 
and 

(ii)  Contains  a  compliance  plan 
prepared  in  accordance  with  §  506.16  of 
these  regulations. 

§  506.37  Emergency  purposes. 

(a)  Eligibility.  Section  312(e)  of  the 
Act  provides  for  a  permanent  exemption 
for  emergency  purposes.  To  qualify  you 
must  demonstrate  to  the  satisfaction  of 
ERA  that  you  will  operate  and  maintain 
the  installation  for  emergency  purposes 
only. 

(b)  Definition.  For  the  purposes  of  this 
permanent  exemption,  an  emergency 
exists  when  operation  of  an  oil  or  gas- 
fired  installation  is  necessary  for  (1) 
plant  protection;  or  (2)  the  preservation 
of  human  health;  or  (3)  continued  facility 
production  which  otherwise  would  be 
reduced  due  to  an  interruption  of 
alternate  fuel  supplies,  equipment 
failures,  or  temporary  environmental 
restrictions. 

(c)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your 
petition  at  least  the  following  evidence: 

(1)  Certification  executed  by  a  duly 
authorized  officer  of  the  company 
stating  that  operation  under  the 
provisions  of  this  exemption  will  occur 
only  in  accordance  with  the  definition  of 
emergency; 

(2)  A  description  of  the  other  units  of 
the  site  including  for  each  the  capacity, 
type  of  fuel  consumed,  average 
utilization  rate,  designation  as  "new”  or 
“existing”  under  this  program,  and 
exemption,  if  any, 

(3)  A  description  of  the  types  of 
emergency  situations  you  believe  may 
arise  which  cause  you  to  request  this 
exemption: 

(4)  All  data  required  by  §  506.7  (Use  of 
mixtures — general  requirement)  of  these 
regulations  demonstrating  that  use  of  a 
mixture(s)  is  not  economically  or 
technically  feasible;  and 

(5)  All  data  required  by  §  506.8  (Use  of 
fluidized  bed  combustion  not  feasible — 
general  requirement)  if  ERA  has  made  a 
generic  or  site-specific  finding  that  the 
use  of  a  method  of  fluidized  bed 
combustion  of  an  alternate  fuel  is 
economically  and  technically  feasible. 

(d)  Additional  information.  You  must 
submit  the  following  additional 
information: 

(1)  All  data  required  by  §  502.11 
(Petroleum  and  natural  gas  use)  of  these 
regulations; 


(2)  All  data  required  by  §  502.12 
(Conservation  measures)  of  these 
regulations'which  describe  any  oil  or 
natural  gas  conservation  measures  you 
have  taken  or  intend  to  take  if  the 
exemption  is  granted;  and 

(3)  All  data  required  by  §  502.13 
(Environmental  impacts  analysis)  of 
these  regulations  which  will  assist  ERA 
to  fulfill  its  responsibilities  under  the 
National  Environmental  Policy  Act 
(NEPA). 

(e)  Reporting  Requirement.  At  the  end 
of  each  12-month  period  from  the 
effective  date  of  the  exemption,  you 
must  report  to  ERA  the  amount  of  fuel 
used  under  this  exemption  by  month. 

You  must  also  describe  the  emergency 
conditions  that  required  the  operation  of 
the  unit. 

§  506.38  [Reserved] 

§  506.39  Scheduled  equipment  outages. 

(a)  Eligibility.  Section  312(b)  of  the 
Act  provides  for  a  permanent  exemption 
to  meet  scheduled  equipment  outages. 

To  qualify  you  must  demonstrate  to  the 
satisfaction  of  ERA  that: 

(1)  Your  routine  maintenance  schedule 
does  not  permit,  or  could  not  be 
adjusted  to  permit,  continuing 
production  or  other  activity  carried  on 
at  the  site  unless  ERA  grants  this 
exemption  and  the  reasons  why; 

(2)  If  your  scheduled  outages  and 
thereby  your  projected  use  of  the 
proposed  unit  exceed  21  days  per  year, 
you  cannot  meet  your  requirements  by 
burning  an  alternate  fuel;  and 

(3)  The  pertinent  unit  will  be  used 
only  during  those  periods  when  other 
units  are  not  in  operation  for  reason  of 
scheduled  outage. 

(b)  Evidence  required  in  support  of  a 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  An  explanation  of  why  your 
routine  maintenance  schedule  does  not 
permit,  or  could  not  be  adjusted  to 
permit,  continuing  production  or  other 
activity  carried  on  at  the  site,  unless 
ERA  grants  this  exemption; 

(2)  A  schedule  of  operation  for  the 
pertinent  unit  estimating  the  number  of 
hours  per  year  used  and  fuel  consumed 
during  the  first  12  months  of  operation 
after  commencement  of  operation; 

(3)  A  description  of  the  maintenance 
schedule  for  all  units  located  at  the 
facility  specifically  identifying  those 
units  at  the  facility  which  will  be  out  of 
service  for  scheduled  maintenance  at 
times  when  the  unit  for  which  the 
exemption  is  required,  is  operating;  and 


(4)  If  your  scheduled  outages  and 
thereby  your  projected  use  of  the 
proposed  unit  exceed  21  days  per  year, 
documentary  evidence  which 
demonstrates  that  you  considered  the 
use  of  alternate  fuels,  including  a 
description  of  the  fuel  alternatives  you 
examined  and  the  factors  important  in 
your  decision  to  reject  the  use  of 
alternate  fuels.  Such  factors  would 
include  lack  of  alternate  fuel  supply,  site 
limitations,  environmental  requirements, 
or  certain  state  or  local  requirements. 

(c)  Reporting  requirement.  ERA  will 
rely  upon  the  schedule  of  operation  of 
the  unit  submitted  with  the  petition  as 
the  permanent  schedule  for  exempt  use. 
You  must  notify  ERA  in  advance  of  any 
changes  to  this  schedule. 

(d)  Exercise  of  discretion  by  ERA. 

ERA  may  refuse  to  grant  this  exemption 
to  you  if  it  determines  that  such  grant 
would  not  be  in  the  public  interest  or  in 
accordance  with  the  purposes  of  the 
Act,  notwithstanding  the  fact  that  the 
evidence  you  have  furnished  to  ERA  in 
your  exemption  petition  substantiates 
that  your  facility  would  otherwise  be 
eligible  to  receive  the  exemption. 

(e)  Emergency  use.  Yt)u  may  apply  for 
an  emergency  exemption  in  addition  to 
this  exemption  for  the  same  unit.  You 
must  meet  the  eligibility  and  evidence 
requirements  of  each  exemption  to 
obtain  them.  You  must  also  comply  with 
the  reporting  requirements  of  each. 

§  506.40  Installations  served  by  certain 
international  pipelines. 

(a)  Eligibility.  Section  312(j)  of  the  Act 
provides  for  a  permanent  exemption  for 
the  use  of  natural  gas  by  installations 
served  by  certain  international 
pipelines.  To  qualify  you  must 
demonstrate  to  the  satisfaction  of  ERA 
that: 

(1)  Your  primary  source  of  natural  gas 
is  under  a  contract  with  a  pipeline 
between  the  United  States  and  Canada; 

(2)  The  contract  was  signed  before 
April  21, 1977; 

(3)  The  natural  gas  would  revert  to 
Canada  if  you  are  not  granted  an 
exemption: 

(4)  The  pipeline  serves  high  priority 
users  as  defined  in  paragraph  (b)  below: 

(5)  You  would  suffer  substantial 
financial  penalty  if  the  contract  were 
cancelled  and  there  is  no  available  relief 
from  the  penalty;  and 

(6)  The  revenues  from  the 
transportation  and  sale  of  natural  gas 
under  your  contract  are  essential  to  the 
economic  vitality  of  the  pipeline. 

(b)  For  purposes  of  this  section  the 
term  “high  priority  user”  means  any 
residential  user  of  natural  gas  or  any 
commercial  user  whose  consumption  of 
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natural  gas  on  a  peak  day  is  less  than  50 
MCF. 

(c)  Evidence  required  in  support  of  the 
petition.  You  must  include  in  your  Fuels 
Decision  Report  at  least  the  following 
evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  copy  of  your  contract  with  the 
international  pipeline  with  the 
applicable  sections  underlined; 

(2)  A  certification  from  the  natural  gas 
supplier  of  the  pipeline  that  the  natural 
gas  would  revert  to  Canada  upon 
cancellation  of  the  contract; 

(3)  A  certification  by  the  pipeline  that 
it  serves  high  priority  users  and  a 
description  of  those  users; 

(4)  An  explanation  of  the  substantial 
financial  penalty  that  would  be  incurred; 

(5)  An  explanation  of  why  force 
majeure  would  not  apply  to  the  contract 
cancellation; 

(6)  A  description  of  your  attempt  to 
transfer  your  contract  as  described  in 
Section  731  of  the  Act;  and, 

(7)  A  decision  from  the  Federal  Energy 
Regulatory  Commission  that  the 
revenues  from  the  transportation  and 
sale  of  natural  gas  under  your  contract 
are  essential  to  the -economic  vitality  of 
the  pipeline. 

Appendix  I — ^Procedures  for  the  Computation 
of  the  Real  Cost  of  Capital 

(a)  The  discount  rate  for  use  in  determining 
if  it  is  hnancially  feasible  to  convert  a  facility 
from  oil  or  gas  to  alternate  fuel  is  the  firm's 
real  after-tax  weighted  average  marginal  cost 
of  capital.  This  appendix  outlines  the 
procedure  used  to  compute  it. 

(b)  The  firm's  real  after-tax  weighted 
average  marginal  cost  of  capital  (K)  is 
computed  with  equation  1. 

EQ  1 


The  terms  in  equation  1  are  defined  as 
follows: 

Wo  Fraction  of  existing  capital  structure 
which  is  debt. 

Wp  Fraction  of  existing  capital  structure 
.w'hich  is  preferred  equity. 


W,  Fraction  of  existing- capital  structure 
which  is  common  equity  and  retained 
earnings. 

ftp  Predicted  nominal  cost  of  long  term  debt 
expressed  as  a  fraction. 

Rp  Predicted  nominal  cost  of  preferred  stock 
expressed  as  a  fraction. 

Rp  Predicted  nominal  cost  of  common  stock 
expressed  as  a  fraction. 

INF  Percentage  change  in  the  GNP  implicit 
price  deflator  over  the  past  12  months 
expressed  as  a  fraction, 
fo  Flotation  cost  of  debt  expressed  as  a 
fraction. 

fp  Flotation  cost  of  preferred  stock 
expressed  as  a  fraction, 
fp  Flotation  cost  of  common  stock  expressed 
as  a  fraction. 

t  Marginal  federal  income  tax  rate  for  the 
current  year. 

(c)  The  predicted  nominal  cost  of- debt  (Rp) 
is  estimated  by  determining  the  current 
average  yield  on  newly  issued  bonds — 
industrial  or  utility  as  appropriate — which 
have  the  same  Moody's  bond  rating  as  the 
firm's  most  recent  debt  issue. 

(d) (1)  In  the  case  of  utilities,  the  predicted 
nominal  cost  of  preferred  stock  (Rp)  is 
estimated  by  determining  the  current  average 
yield  on  newly  issued  utility  preferred  stock 
which  has  the  same  Moody's  rating  as  the 
firm's  most  recent  preferred  stock  issue. 

(2)  In  the  case  of  industrials,  who  do  not 
typically  issue  preferred  stock,  the  predicted 
nominal  cost  of  preferred  stock  (Rp)  is 
estimated  by  determining  the  current  average 
yield  on  newly  issued  industrial  bonds  which 
have  the  same  Moody's  rating  as  the  firm's 
most  recent  debt  issue. 
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(e)  (1)  The  predicted  nominal  cost  of  ccmimon  stud,  Is 

computed  with  equation  2. 

^  A 

EQ2  Rg  «  R£  +  B  X  R,„ 

where 


A 

Rf  “  the  risk  free  interest  rate--the  average  of  the  most  recent 
auction  rates  of  U.S.  Government  13-week  Treasury  Bills, 

B  *  the  "beta"  coefficient — the  relationship  between  the  excess 
return  on  common  stock  and  the  excess  return  on  the  S&P 
500  composite  index,  and 

Rjq  *  the  mean  excess  return  on  the  SL?  500  composite  index — 
the  mean  of  the  difference  between  the  return  on  the  SiiP 
500  composite  index  and  the  risk  free  interest  rate. 

(2)  The  "beta”  coefficient  is  computed  with  regression  analysis 
techniques.  The  regression  equation  is  equation  3.  ^ 

EQ3  (Rg*^  -  Rf*^)  *=  A  +  B  -  R^*^)  + 

where 

-  PRCC^  -  PRCCj..]^  +  (DIVRATE^/12) 

PRCCt_i 


Rj^  =  the  risk  free  Interest  rate  in  month  t--the  average  of  the 
yields  on  13-week  Treasury  Bills  auctioned  in  month  t, 


A  *  a  constant  which  should  not  be  significantly  different 
than  zero. 
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“  '^sp.t  “  '^sp.t 


Vsp,t-1 

=  the  error  month  t. 


PRCCt 


DIVRATE 


'sp,t 


sp,t 


closing  market  prices  of  the  firm's  common  stock  at  the 
end  of  month  t  fully  adjusted  for  splits  and  stock  dividends. 


the  sum  of  the  dividends  paid  in  the  fiscal  year  which 
contain  month  t. 


the  market  value  of  "one  share"  of  the  S&P  500  composite 
index  at  the  end  of  month  t» 


the  estimated  monthly  income  received  from  holding 
"one  share”  of  the  S&P  500  in  month  t. 


The  regression  analysis  is  done  with  sixty  months  of  data. 

The  first  month  (t=l)  is  sixty  months  before  the  month  Ln  which  the 
firm's  current  fiscal  year  started.  The  last  month  (t=60)  is  the  last 
month  of  the  past  fiscal  year. 

(3)  The  mean  excess  return  on  the  S&P  500  composite  index  is 
computed  with  equation  4. 

EQ4  s;;  = 

60 
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^  CV'  -  Rf') 

t-i 


